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Foreword 


For the third time the Ohio State Law Journal presents a re- 
view of the legislative product of a current session of the Ohio Gen- 
eral Assembly. In 1949 the results of the Ninety-Eighth General As- 
sembly were reviewed; in 1951, the same was done with respect to 
the work of the Ninety-Ninth General Assembly. The present is- 
sue is devoted to a review of the legislation enacted by the One- 
Hundredth Ohio General Assembly, the session which witnessed 
the adoption of the monumental code revision of the statutes of 
Ohio. 

This issue continues the practice of dividing into two parts the 
review of the legislative product: Part I consists of commentaries on 
some fifteen of the more outstanding enactments of the session just 
concluded. Part II constitutes an index-digest of all enactments, 
whatever their general importance. Part I thus offers a selective 
critique while Part II provides a comprehensive summary, of the to- 
tal product of this historic legislative session. 

For the commentaries on the more significant legislation, the 
Journai is largely indebted to Ohio practitioners, officials, and law 
instructors. On the important legislation creating the Legislative 
Service Commission, however, the critique is written by Professor 
Millard Ruud of the University of Texas, who for the period 1950- 
52 served as Assistant Executive Director of the Texas Legislative 
Council. For the preparation of the index-digest, the Journal is 
indebted to Mr. Thomas Cavendish of the Ohio Bar, who was as- 
sisted by Mr. Milton Bartholomew of the Journal’s Board of Editors. 
To the Ohio State University Development Fund, the Journal is 
under especial obligation for a generous grant which underwrote 
the time-consuming task of tracing, checking, and digesting the 
mass of bills which constitute the work of an Ohio legislative ses- 
sion. 

FRANK R. StronG 
Dean, College of Law 
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Amendments Relating to Motions for 
Judgment and for New Trial 


By Rocer H. SmitH* 


By its enactment of Senate Bill No. 158, effective October 27, 
1953, the 100th General Assembly has amended certain sections of 
the Revised Code relating to motions for judgment notwithstanding 
the verdict and motions for a new trial,! and a new section has been 
added.” These changes affect the disposition of both motions as well 
as the time for filing the motion for judgment. 

Prior to 1945, it was required by the Ohio General Code that 
motions for new trial and motions for judgment n.o.v. be filed 
within three days following the rendition of the verdict,’ and the 
judgment could not be entered by the court until after the three 
days had passed.* This three-day waiting period between the ver- 
dict and judgment and the additional period during which the 
court considered the motions (often amounting to weeks or months) 
caused a postponement in the fixing of judgment liens and other 
priority rights, often to the prejudice of the prevailing party. In 
1945 the Ohio General Assembly took steps to remedy the situation 
by amending the sections of the Ohio General Code relating to 
motions for new trial. These amendments provided that a motion 
for new trial should be filed within ten days after the judgment of 
the court had been jaurnalized,® and eliminated the compulsory 
waiting period between the verdict and the judgment.® As a result 
of the 1945 amendments, a judgment may be entered immediately 
upon the return of the verdict. Since the amendments did not ex- 
tend the time for filing a motion for judgment n.o.v., however, the 
losing party was often precluded from filing such motion because it 
was still required that the motion be filed before the judgment was 
entered. Thus, under the 1945 amendments, if a party anticipated 
an unfavorable jury verdict he could prepare in advance a motion 
for judgment notwithstanding the verdict and file it immediately 
after the verdict and before the judgment had been entered by the 
clerk, but the party who was surprised by an unfavorable verdict 
often found that the judgment on the verdict had been entered 


*Of the firm of Effler, Eastman, Stichter & Smith, Toledo, Ohio; 
Member of the Ohio Bar. 

1 Onto Rev. Cope §§ 2323.15, 2323.18, 2323.19, and 2505.07. 

2 Onto Rev. Cope § 2323.181. 

3 Onto Gen. Cone § 11578. 

4Oxnto Gen. Cope § 11599. 

5 Onto Rev. Cone § 2321.19. 

6 Onto Rev. Cope § 2323.15. 
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before he could prepare and file his motion. On the other hand, 
from the standpoint of the plaintiff who obtained a jury verdict in 
his favor the procedure was still objectionable in that the filing of 
a motion n.o.v. before judgment could be entered on the verdict 
would delay the fixing of the judgment lien. 


THe New PROcEDURE 

The recent enactments relative to motions for new trial and 
for motions notwithstanding the verdict have apparently corrected 
the deficiencies described above and are a definite step forward in 
the clarification of the entire procedure governing such motions. 
Perhaps the most salutary change effected by the new legislation 
is contained in Revised Code Section 2323.181, which provides that 
the time for filing a motion for judgment (no longer referred to 
as a motion for judgment notwithstanding the verdict) is the same 
as that for filing a motion for new trial, i.e., within ten days after 
the judgment has been journalized. As a result of this change in 
the time limitation, the party desiring to file such a motion will no 
longer be precluded by the lack of time between the verdict and 
the entering of the judgment on the journal. The plaintiff who 
prevails at the trial level is likewise benefited by the change since 
the motion for judgment is now filed after the judgment has been 
entered and the judgment lien has attached. As under the prior 
procedure relating to motions for new trial, however, the court 
may stay the execution of or any proceedings to enforce a judg- 
ment until after the time has elapsed for filing a motion for judg- 
ment or a motion for new trial and during the disposition thereof.’ 

Another beneficial change has been brought about by the pro- 
vision that a motion for judgment may be filed by either party 
even though the jury may have failed to reach a verdict.’ Here- 
tofore many lower courts had felt that a motion for judgment not- 
withstanding the verdict could be filed only after a jury verdict 
had been entered, whereas under the new procedure a motion for 
judgment may be filed within ten days after the jury has failed to 
reach a verdict and the fact is evidenced by a journal entry filed 
with the clerk for journalization. It would seem that by permitting 
the entry of a judgment notwithstanding the fact that there has 
been a “hung” jury the necessity of many costly and time consum- 
ing retrials will be obviated. 

Section 2323.181 also precludes piecemeal appeals from rulings 
on motions after trial. Under the new Section the motion for judg- 
ment may be filed before or after or simultaneously with a motion 
for a new trial, and if both motions are filed, whether by the same 
or different parties, the court must act first upon the motion for 





7 Onto Rev. Cone § 2323.19. 
8 Omto Rev. Cove § 2323.18. 
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judgment and then upon the motion for new trial. If both motions 
are sustained by the court, the sustaining of the motion for new 
trial will be conditional, i.e., a new trial will be had only in the 
event that the ruling on the motion for judgment is reversed on 
appeal. If the court overrules the motion for judgment, it must then 
consider and decide any motion for new trial that has been filed. 
In the discretion of the court, the motions may be heard separately 
or together, but they must be decided in the order indicated. 

A few illustrations will serve to demonstrate the manner in 
which the new procedure will apply to various situations. If a case 
is tried to a jury but the jury is unable to arrive at a verdict, either 
party may file a motion for judgment under Section 2323.18 of 
the Revised Code and thus attempt to circumvent a stalemate. The 
party wishing to file a motion may do so within ten days after the 
journalizing of the entry showing that the jury was discharged 
after failing to arrive at a verdict. It is, of course, specifically 
provided that judgment may be given by the court only if the party 
requesting same is entitled to such relief as a matter of law. 

In a second case let us assume that the plaintiff obtains a 
favorable jury verdict. As under the 1945 amendments the judg- 
ment may be entered on the journal forthwith, but as a result of 
the recent change in the procedure the defendant has ten days 
after the journalization in which to file a motion for judgment under 
Section 2323.18. If defendant files his motion promptly, he still has 
the remainder of the ten days in which to file a motion for new 
trial,® regardless of whether or not his motion for judgment has 
been ruled upon. In a case of this type, i.e., where both motions 
are filed, the court is required to rule first on the motion for judg- 
ment and then on the motion for new trial. If the defendant’s first 
motion is one for new trial it would not be expected that he would 
later file a motion for judgment, but because a party may elect 
to file in that order the court will in all probability wait until the 
ten-day period has elapsed before ruling on the motion for new 
trial. 

If the court sustains both motions, the plaintiff may appeal 
from the ruling on the defendant’s motion for judgment, and the 
time for appeal does not begin to run until the entry of the ruling 
on the last motion decided.'® If the sustaining of the motion for 
judgment is affirmed by the appellate courts, the ruling on the 
motion for new trial will have no effect because it was conditioned 
upon the reversal of the order sustaining the motion for judgment. 
If the appellate courts should reverse the ruling on the motion for 
judgment, the probable result will be a new trial, since the appellate 





9 Ouro Rev. Cope § 2321.19. 
10 Onto Rev. Cope § 2505.07. 
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courts can consider and reverse the granting of a new trial only 
upon a finding of an abuse of discretion on the part of the trial 
court. 

If the defendant’s motions for judgment and for new trial are 
both overruled by the trial court, the defendant may appeal from 
both rulings since each ruling constitutes a failure to vacate the 
judgment previously entered on the verdict, which judgment is 
a final order. 

If the motion for judgment is overruled, the court may sustain 
the motion for new trial unconditionally. In this case the plaintiff 
can not appeal unless he can show an abuse of discretion but the 
defendant may wish to appeal from the overruling of his motion 
for judgment. If he is not successful on appeal, the defendant 
will still be able to avail himself of a new trial, but as a practical 
matter the defendant may elect to proceed with the new trial ac- 
corded him by the trial court without appealing from the adverse 
ruling on his motion for judgment. 

Although it is very unlikely it is nevertheless conceivable that 
the trial court may sustain the motion for judgment and overrule 
the motion for new trial. In a case of this type the defendant would 
undoubtedly be content with his judgment and not initiate an ap- 
peal from the ruling on his motion for new trial. It would seem, 
therefore, that the only party likely to initiate an appeal from this 
combination of rulings would be the plaintiff, and the appeal would 
be from the sustaining of defendant’s motion for judgment. It is 
felt that once such an appeal is started by the plaintiff, the defend- 
ant, in order to protect his interests, should raise in the court of 
appeals the issue of the overruling of his motion for new trial. 

It would be premature to state at this time that no situation 
will arise that is not covered by the new procedure, but to the 
writer it seems that much has been accomplished in the way of 
eliminating the deficiencies previously existing and in establishing 
a workable system for the handling of motions after trial. Only 
time and experience will show whether the changes will be bene- 
ficial in every instance or whether there is a need for further 
amendment. 











Charitable Trusts Act 


BY Rosert J. LyNN* AND JOHN E. SuLLIVAN** 


A concomitant of the public favor accorded charitable trusts 
is the public accountability exacted from the trustees of such wealth 
devolution devices. That an accurate reporting of administration 
should on occasion be forthcoming is usually conceded,’ but the 
methods by which accountability is sought, and the channels 
through which accountability flows, vary. 


Infrequently the trust instrument itself requires periodic re- 
porting by the trustee. Charters and declarations of trust of the 
so-called “community trusts” often prescribe an annual audit con- 
ducted by a certified public accountant, with publication of the 
auditor’s summary of findings in one or two local newspapers and 
transmission of copies of the auditor’s report to the attorney gen- 
eral of the state in which the trust functions.? The declaration of 
trust of the Cleveland Foundation further provides that either the 
attorney general of Ohio or the law officer of the city of Cleveland 
may inspect the books of the several trustee institutions and of 
the distribution committee. Under the charter, either official may 
also institute proceedings in the proper court to restrain, correct, 
or recover for any maladministration of the trust estate.* Salutary 
though such provisions are, they are the exception rather than the 
rule. 


Even though the instrument of trust is silent on the subject, 
reporting of a sort may be secured through exercise of the visitorial 
power by the founder of the trust or his heirs. The right of visita- 
tion is said to have its origins in the latitude which everyone has, 
within rather ill-defined limits, to direct the devolution of the wealth 
he possesses, be it inherited or accumulated through his own ef- 
forts.* The power of visitation encompasses going to the charitable 
institution, examining accounts, and enforcing the conditions under 





* Assistant Professor of Law, College of Law, The Ohio State University, 
Columbus. 

** Research Assistant, College of Law, The Ohio State University, Co- 
lumbus. 

13 Scorr on Trusts § 391 (1939); 2A Bocert oN Trusts AND TrusTEEs § 
411 (1953). 

2 Loomis, Communiry Trusts oF AMERICA 1914-1950 34 (1950). 

3 CHAMBERS, CHARTERS OF PHILANTHROPIES 42 (1948); THE CLEVELAND Foun- 
DATION — A Community Trust 16 (undated). 

4Green v. Rutherforth, 1 Ves. Sr. 462, 471 (Ch. 1750); Tuvor on Cnart- 
TIES AND MorTMAIN 66 (4th ed. 1906). 
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which the charitable gift was made.’ Although this particular form 
of property right was well established in England,® the status of 
the doctrine of visitation is doubtful in the United States,’ and its 
limitations are obvious: the donor may be long since dead and his 
heirs scattered. Even if his successors are well known, they may be 
indifferent or openly hostile to a long established institution serv- 
ing purposes to which the living are unsympathetic. 

The common form of statutory regulation of charitable trusts 
requires that the trustee file periodic reports with the probate or 
equity court. Section 2109.30, Ohio Revised Code, states in part: 

“Every ... fiduciary shall render an account of the admin- 

istration of his... trust at least once in each two years. An 

account shall be rendered... at any [other] time... upon 

the order of the court... or upon the motion of any person 

interested in the... trust for good cause shown.” 

Occasionally statutes of this type deal exclusively with charitable 
trusts. A statute said to be typical of this class requires that every 
trustee of an inter vivos or testamentary trust render an annual 
accounting.’ In some instances the trustee may account at any time 
or the beneficiaries of the trust may petition for an accounting.® 
Ohio has a little-used statute authorizing the prosecuting attorney 
to examine the accounts of charitable corporations established un- 
der the terms of a trust and located in his county.!° Such corpora- 
tions are required to file an annual report with the probate court 
of the county where located." 

Sections 2109.30 and 1719.05, Ohio Revised Code, are inherently 
weak. If the trustee fails to submit an initial report, the responsible 
public official may never know of the existence of the charitable 
trust; and even if the initial report is forthcoming, failure to file 
subsequent reports may pass unnoticed. And in any event, the con- 
tinuing examination of reports tendered by charitable trusts and 
charitable corporations is a function which the offices of the court 
and the prosecutor are not equipped to perform. 

The duty of enfor¢ing charitable trusts in Ohio is placed on 
the attorney general, as it was at common law.’? Section 109.11, 





$Green v. Rutherforth, 1 Ves. Sr. 462 (Ch. 1750); Attorney General v. 
Dulwich College, 4 Beav. 255 (Ch. 1841); Tupor, op. cit. supra note 4 at 68; 
Bocerr, op. cit. supra note 1, § 416. 

6Tupor, op. cit. supra note 4, at 68. 

7 BocERT, op. cit. supra note 1, § 416. 

8Inp. Star. ANN. (Burns 1933) §§ 7-714, 7-715. 

9See Notes, 23 Inp. L. J. 141 at 144 (1948) and 47 Con. L. Rev. 659 at 663 
(1947 for citation of illustrative accounting statutes. 

10 Onto Rev. Cope § 1719.05 (1953). 

11 Ibid. 

12 Scort, op. cit. supra note 1. 
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Ohio Revised Code, provided in part: 
“The attorney general shall institute a proper action to en- 
force the performance of a trust for charitable and educa- 
tional purposes, and to restrain the abuse thereof... .”!* 


The legislative statement is mandatory, but inasmuch as trustees 
of charitable trusts in Ohio have not been required to file reports 
with the attorney general, it is extremely likely that breaches of 
trust have occurred without knowledge of the wrong ever reaching 
the office of the official specifically charged with protecting the in- 
terests of the public. It has been estimated that the number of in- 
stances in which charitable trust proceedings are brought to the 
attention of the attorney general does not exceed one-half of one 
per cent of the total number of such trusts in the state, and that 
in the past ten years the attorney general has performed his func- 
tion in the charitable trust field not more than a dozen times!'* 

The lack of activity by the office of the attorney general has 
been attributed to the fact that under the existing Ohio statutes 
information essential to the initiation of proceedings protecting the 
public interest in charitable trusts has not been forthcoming.’ In- 
stances in which intervention by the attorney general is desirable 
have been reviewed elsewhere.'® Suffice it to say here that paucity 
of relevant information and dearth of trained personnel have moved 
attorneys general to recommend the adoption of legislation which 
would provide the necessary data and staff to enable them to main- 
tain at least a minimum vigilance over philanthropic trust proper- 
ty.17 Under recently enacted statutes, Ohio becomes one of the few 
states seeking modern solutions to an old, old problem.'* 

The new charitable trusts act requires the preparation of a 





13 Section 109.11, Ohio Revised Code, is repealed by Section 2 of the 
new Act. 

14 Address by C. William O’Neill, Attorney General of Ohio, to Mont- 
gomery County Bar Association (March 3, 1953). 

15 Ibid. 

16 Matters pertaining to charitable trusts requiring the attention of the 
Department of the Attorney General of Massachusetts were classified in 
1945 as follows: (1) Petitions for allowance of will; (2) Petitions for in- 
structions; (3) Petitions for sale of real estate; (4) Petitions for amalgamation; 
(5) Petitions for allowance of accounts; (6) Petitions for approval of set- 
tlements; (7) Petitions for application of doctrine of cy prés; (8) Petitions 
for appointment and removal of trustees; (9) Miscellaneous petitions. Bush- 
nell, Report and Recommendations for Legislation, 30 Mass. L. Q. 22, 27 (1945). 

17 Notes 14 and 16 supra. 

18N. H. Rev. Laws 1942, c. 24, §§ 13-a to 13-n (as inserted by Laws 1943, 
c. 181 and amended by Laws 1945, c. 92 and Laws 1947, c. 94); N. H. Laws 
1949, c. 39; Mass. Gen. Laws (Ter. ed. 1932) c. 68, § 15, c. 180, §§ 12,12A (as 
amended by Laws 1946, cc. 23, 24, 25); Mass. Gen. Laws (Ter. ed. 1932) c 
217, § 19 (as amended by Laws 1948, c. 354); R. I. Laws 1950, c. 2617 (as 
amended by Laws 1951, c. 2852). 
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register of charitable trusts and the registration of all such trusts 
with the attorney general.!® The register is to be open to inspection 
“at such reasonable times and for such legitimate purposes as the 
attorney general may determine....”?° Probate of wills containing 
clauses creating charitable trusts is to be brought to the attention 
of the attorney general,”! and each probate and common pleas judge 
is required to furnish to him “copies of papers and such informa- 
tion as to the records and files of his office relating to charitable 
trusts as the attorney general may require.”? Trustees must submit 
biennial reports to the attorney general unless required by law 
or court order to file a report with a court, in which case the at- 
torney general must accept a certified copy of such report in lieu 
of the biennial report.”* 

Although wilful failure to register a charitable trust carries 
a criminal penalty under the act,** no provision is made for investi- 
gation of charitable trusts by the attorney general. Under legis- 
lation adopted in other jurisdictions, trustees may be compelled to 
appear at hearings and give testimony under a grant of immunity.*® 
A comparable provision in the new act as originally drawn was 
stricken from the substituted bill.2° The General Assembly of Ohio 
has not granted to our attorney general an effective enforcement 
technique available to some of his brethren elsewhere. 

Although both inter vivos and testamentary trusts are within 
the purview of the new legislation, excluded are trusts “until such 
time as the charitable, religious or educational purpose . . . becomes 
vested ...”; charitable, religious, and educational institutions hold- 
ing funds in trust exclusively for their own purposes; and agencies 
of the state and local governments.?7 A tremendous amount of 
charitable wealth, therefore, lies beyond the scope of the act. 

Perhaps the best feature of the new law is the requirement that 
the attorney general be made a party to proceedings affecting 
charitable trusts and that he intervene “in any proceeding affecting 
a charitable trust when requested to do so by the court having 
jurisdiction of the proreeding.”** A permissive provision allows 
intervention “when [the attorney general] determines that the pub- 
lic interest should be protected.”*® If the spirit as well as the letter 





19 Onto Rev. Cope § 109.26 (1953). 
20 Onto Rev. Cone § 109.28 (1953). 
21: Onto Rev. Cove § 109.30 (1953). 
22 Onto Rev. Cope § 109.29 (1953). 
23Ont0 Rev. Cope § 109.31 (1953). 
24Qn10 Rev. Cope § 109.99 (1953). 
25Note 18, supra. 

26See the original Senate Bill No. 196 § 109.33. 
27:On10 Gen. Cone § 109.23 (1953). 
23 Onto Rev. Cope § 109.25 (1953). 
29 Ibid. 
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of this section of the act is followed, representation of the public 
at proceedings touching upon the conservation and disposition of 
quasi-public property will obtain much more frequently than has 
been the case heretofore. 

The Charitable Trusts Act does not offer a complete solution 
to the troublesome problem of securing the common stake in wealth 
devoted to philanthropic purposes. A truly satisfactory system for 
reconciling private bent and public good is yet to be devised. But 
the new legislation is a beginning. Implemented by conscientious 
enforcement, it can do much good. 








Liability of Broadcasters 


JOHN E. HALLEN* 


Radio and television play an important part in American life 
today. Nowhere is this part greater than in political campaigns 
where the speakers may have an audience in the millions. A speak- 
er is of course responsible for what he says, and if he makes any 
defamatory and false statements, he is subject to the ordinary rules 
of slander and libel. If the statement is made over the radio,! the 
defamed individual’s reputation is hurt in the estimation of a much 
larger group of people than would be the case if the statement were 
made elsewhere. Since the radio station made this increased damage 
possible by furnishing its facilities to the speaker, one solution 
would be to hold the station liable in defamation. If this were ac- 
cepted, the next question would be whether the station could pro- 
tect itself by prohibiting the utterance of defamatory remarks. In 
most instances this would take care of the interests of the station, 
but many think that it would involve an undue restriction upon the 
right of free speech. It may be a close question as to whether state- 
ments are defamatory or not and it may not be good policy to leave 
such issues to the judgment of the station owner. But if he can be 
held liable for defamatory remarks, and if he cannot control what 
is said over the station, he is on the horns of a dilemma. 


The Federal Communications Act provides: 

Sec. 315 (a). If any licensee shall permit any person who 
is a legally qualified candidate for any public office to use 
a broadcasting station, he shall afford equal opportunities 
to all such other candidates for that office in the use of 
such broadcasting station: Provided, that such licensee 
shall have no power of censorship over the material broad- 
cast under the provisions of this section. No obligation is 
hereby imposed upon any licensee to allow the use of its 
station by any such, candidate. 


The statute originated as Section 18 of the Radio Act of 1927, 
and was taken over verbatim in the Communications Act of 1934. 
As indicated in the note, no material change was made in this 





* Late Professor of Law, College of Law, The Ohio State University 

[Editor’s Note: The Ohio State Law Journal deeply regrets that this will 
be the last article by John E. Hallen. Mr. Hallen passed away on November 
7, 1953.] 

1The term “radio,” as used in this discussion, includes television. The 
new Ohio statute deals with the liability of “the owner, licensee, or operator 
of a visual or sound radio broadcasting station.” 
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section in 1952.” 

A leading case in the early days of radio construed this section 
of the radio act and held that “the prohibition of censorship of 
material broadcast over the radio station of a licensee merely pre- 
vents the licensee from censoring the words as to their political 
and partisan trend but does not give a licensee any privilege to 
join and assist in the publication of a libel nor grant any immunity 
from the consequences of such action. The federal radio act confers 
no privilege to broadcasting stations to publish defamatory utter- 
ances.’’8 

As a result of this approach many stations censored political 
speeches and many complaints to the Federal Communications 
Commission turned on the question whether the statements in the 
script were libelous.‘ Finally, in a case involving the renewal of 
a broadcasting license, the commission said: “The case raises 
squarely one of the most crucial problems with respect to political 
broadcasts under Section 315 of the act, namely, whether or not 
the provision of the section denying the licensee the right to censor 
the ‘material’ of a broadcast within the meaning of Section 315 
prohibits the station from censoring or deleting material in radio 
speeches by candidates for public office which they might reason- 
ably believe to be libelous or to subject their station to an action for 
damages.” The commission said the legislative history of Section 315 
makes it clear that Congress did not intend licensees to have any 
right of censorship over political broadcasts, and held that “the 
censorship prohibited under Section 315 of the Communications 
Act includes the refusal to broadcast a speech or part of a speech 
by a candidate for public office because of the allegedly libelous 
or slanderous content of the speech.”® 

The commission was not impressed by the argument that its 
holding would subject the station to liability for defamation be- 
cause it construed Section 315 as indicating an occupation of the 
field by federal authority which would relieve the owner of any 





2 Pus. L. 554 (1952) amending the Communications Act of 1934. There 
is no change in the original act as far as this paragraph is concerned except 
that the earlier act contained the words “and the Commission shall make 
rules and regulations to carry this provision into effect” after “broadcasting 
station” in the middle of the paragraph. Such a statement is made in 315(c) 
of the recent act. 

3 Sorenson v. Wood, 123 Neb. 348, 243 N.W. 82 (1932). 

4“This is a question which has proved to be perplexing over the years 
to Congress, the Commission, and the broadcasters themselves. **** Most of 
the complaints received by the Commission concerning alleged violations of 
Section 315 concern instances in which the station has insisted on the deletion 
of matter which it alleged might subject the station to suits for damages.” 
In re Port Huron Broadcasting Co., 12 F.C.C. 1069, 1072 (1948). 

5In re Port Huron Broadcasting Co., 12 F.C.C. 1069 (1948). 
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liability in defamation regardless of state laws. This confidence 
was not shared by everybody, and bills were introduced in many 
legislatures to protect the station owner from liability for defama- 
tion in such situations. While there was some statutory support 
before this case was decided, most of the laws were enacted in the 
sessions of 1949 and 1951. 

Section 2739.02(A), newly enacted by the Ohio Legislature, 
provides that “the owner, licensee, or operator of a visual or sound 
radio broadcasting station or network of stations, shall not be liable 
for any damages for any defamatory statement uttered over the 
facilities of such station or network by or on behalf of any candi- 
date for public office where such statement is not subject to censor- 
ship or control by reason of any federal statute or any ruling or 
order of the Federal Communications Commission made pursuant 
thereto” but that it shall not apply if the owner is a candidate or 
speaker on behalf of a candidate. 

Several states now have similar statutes,® while others provide: 
“In no event, however, shall any owner, licensee or operator ****** 
be held liable for any damages for any defamatory statement utter- 
ed over the facilities of such station or network by or on behalf 
of any candidate for public office.” 

Of course, the speaker is liable for defamatory remarks over 
the radio, whether he is himself a candidate, or speaking on behalf 
of one. But the station or the network whose facilities make pos- 
sible the carrying of the remarks to millions is excused. It would 
seem unfair to hold the station if it were compelled to carry these 
remarks. If the Port Huron case is correctly decided, the statutes 
follow as a natural corollary.’ In that case the commission was 
forced to choose between the advantages of free speech, with the 
public being permitted to hear over the radio what the candidates 
wanted to bring before them on the one hand, and the possible 
loss to an innocent station owner, or an increased damage to the 
individual attacked on the other. The holding of the Commission 
that the station owner could not delete the words of the speaker 
is certainly in accord with the specific language of § 315 (a) “such 
licensee shall have no power of censorship over the material broad- 
cast.” But its constitutionality may yet be tested by the courts. 


6 Among these are Maine, C.134, R.S. 117, 31A; Maryland, Art. 75, 19A; 
Michigan § 27.1405; Missouri § 537.105; South Carolina Act No. 778 of 1952 
S.C. Acts. 

7¥For instance, Georgia § 105-713; Nebraska § 86-602; Louisiana § 45- 
1352; Wyoming § 3-8204. 

8There may be some question as to how complete a protection these 
state statutes are. For, as said by Chief Justice Hughes twenty years ago, 
“No state lines divide the radio waves and national regulation is not only 
appropriate but essential to the efficient use of radio facilities.” Federal 
Radio Commission v. Nelson Bros., 289 U.S. 266, 279 (1933). 
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The next paragraph of the new Ohio act is not limited to po- 
litical broadcasts. It applies to anything said over the air. Section 
315(a) is not applicable here and there is nothing to prevent the 
operator from deleting matters from prepared scripts if he considers 
it objectionable. A conflict has arisen in other states as to the 
extent of liability of the operator, and paragraph B of the Ohio 
Statute, as well as similar statutes in other states, attempts to 
resolve that common law problem. 


Defamation is an absolute tort. It is not dependent upon negli- 
gence. Publishers of newspapers are generally held liable for defam- 
atory statements although there was no intent to defame the plain- 
tiff and no knowledge that the communication was or could be 
understood to be defamatory.® The same rule has been applied to 
radio stations.!° But because operators of such stations have more 
difficulty in controlling everything that is said over the air, some 
courts have refused to hold them liable in the absence of negli- 
gence.!! The Restatement of Torts has failed to take any position 
on this issue.!” 

A considerable number of states now have statutes holding 
the operator of a radio station not liable for defamatory statements 
uttered by others, “unless it shall be alleged and proved by the 
complaining party that such owner **** has failed to exercise due 
care to prevent the publication or utterance of such statement in 
such broadcast.”!% A somewhat smaller number of states place the 
burden of showing freedom from negligence upon the owner or 
operator of a radio station.1* The new Ohio statute is in accord with 
the latter group. It provides: 

“(B) The owner, licensee, or operator shall not be liable for 
any damages for any defamatory statement published or uttered 
in or as a part of a visual or sound radio broadcast by one other 
than such owner, licensee or operator, or agent or employee thereof, 





9 Cassidy v. Daily Mirror Newspaper, 2 K.B. 331 (1929); Petransky v. Re- 
pository Printing Co., 51 Ohio App. 306, 200 N.E. 647 (1935). 

10 Sorenson v. Wood, 123 Neb. 348, 243 N.W. 82; Coffey v. Midland Broad- 
casting Co., 8 F. Supp. 889 (1934). 

11Summit Hotel Co. v. National Broadcasting Co., 336 Pa. 8A.2d 302 
(1939); Kelly v. Hoffman, 137 N.J.L. 695, 61 A. 2d 143 (1948). 

12 Sec. 577, Caveat: “The Institute expresses no opinion as to whether 
the proprietors of a radio broadcasting station are relieved from liability 
for a defamatory broadcast by a person not in their employ if they could 
not have prevented the publication by the exercise of reasonable care, or 
whether, as an original publisher, they are liable irrespective of the pre- 
cautions taken to prevent the defamatory publication.” 

13 Among these are Georgia, § 105-712; Kansas, § 60-746a; Michigan, § 
27.1405; Nebraska, § 86-601. 

14For example, Iowa § 659.5; Maine, C. 134, R. S. 117, 31A; Minnesota, § 
544.043. 
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if it shall be proved by such owner, licensee or operator, that he 
exercised reasonable care to prevent the publication or utterance 
of such statement in such broadcast.” 

Placing the burden of proof upon the defendant might have 
raised serious constitutional questions a generation ago.’* But such 
a practice is not uncommon today.’® 

The new Ohio act has been numbered 2739.03 and so it will 
appear in the Revised Code after 2739.01 and 2739.02 (formerly 
11341 and 11342). The first of these sections deals with the re- 
quirements of an action for libel or slander, and the second with 
defenses to libel and slander. There has been considerable diffi- 
culty in determining which tort is involved in statements over the 
radio. Under the old distinction that libel is what is seen, and 
slander is what is heard, the latter would seem to be more appli- 
cable.!7 But since libel is regarded as the more serious of the two, 
some courts have felt that the wide dissemination given such re- 
marks should lead to a stricter responsibility.!* The distinction has 
also been made to turn upon whether the remarks were extempo- 
raneous or read from a script.'!® A few Western states*® attempted 
to solve the problem by legislation, but were as far from agreement 
as the cases. The framers of § 2739.03 cannot be accused of rushing 
into this difficulty. The new act provides that the owners, licensees 
or operators shall not be liable for certain “defamatory” statements, 
an adjective that obviously includes both libelous and slanderous 
remarks. 

In 1913 a law was enacted which provided that if a newspaper 
company printed any false statement about an individual or organi- 
zation, it should upon the demand of the aggrieved person, print 
the truth concerning such statements which the person might offer 
to it.*! This and allied topics became Section 6319 of the Revised 
Statutes under the heading, “Newspapers.” The 1953 revision of the 
statutes has transferred the subject matter to the field of slander 





+ 


15 Cf. Byers v. The Meridian Printing Co., 84 Ohio St. 408 (1911). 

16 Cf. Securities Act, 15 U.S.C.A. § 77a et seq. 

17 Locke v. Gibbons, 164 Misc. 877, 299 N.Y.S. 188; Remington v. Bent- 
ley, 88 Fed. Supp. 166 (1949) (extemporaneous remark on television); Mel- 
drum v. Australian Broadcasting Co., Vict. L. R. 425 (1932). 

18 Cf. Restatement of Torts § 568(3) “The area of dissemination, the de- 
liberate and premeditated character of the publication, and the persistence 
of the defamatory conduct are factors to be considered in determining whether 
a publication is a libel rather than a slander”; Sorenson v. Wood, note 3, 


supra. 
19 Hartman v. Winchell, 296 N.Y. 296, 73 N.E. 2d 30 (1947); 9 Omo Sr. 
L. J. 179. 
20 California, North Dakota, Oregon, Washington. 
21103 v. 854. 
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and libel, so that § 6319-3 has become § 2739.13. The new radio act 
imposes the same duty upon broadcasting stations as § 2739.13 does 
upon newspapers, and in fact § 2739.03 (C) is almost identical with 
§ 2739.13 except for the substitution of broadcasting station for 
newspaper company. 

Making allowance for the difference between broadcasting 
and printing we find § 2739.03 (D) very similar to § 2739.14 
(6319-4). Whenever demand is made for the broadcast of a state- 
ment under division (C) of this section, the station shall broadcast 
the same within forty-eight hours. It shall be done without additions 
or omissions in as prominent a manner and time as the original 
broadcast. It shall be done without charge. It may be proved as a 
mitigating circumstance to reduce damages. 

The remaining paragraphs, E, F and G of § 2739.03 are com- 
parable to §§ 2739.15 and .16 (6319-5 and 6). Statements that sta- 
tions are compelled to broadcast must be sworn to, and false swear- 
ing is punishable. The station is not liable for anything in such 
a statement. The station shall not refuse or fail to broadcast any 
true statement as required by division (C). Any person responsible 
for refusing to broadcast as required shall be fined. The prose- 
cuting attorney shall investigate complaints and upon reasonable 
cause shall prosecute offenders. The penalties are now grouped 
in § 2739.99, paragraph F being added there to provide for violations 
of 2739.03. 








Probate Code Amendments 


BY FRANcIS J. EBERLY* 


This review of new legislation affecting probate law and pro- 
cedure will be confined mainly to legislation sponsored by the Pro- 
bate and Trust Law Committee of the Ohio State Bar Association. 
It will be discussed section by section. Without going into detail 
concerning other new legislation, brief comment only will be made 
on some of the amendments which are of interest to the practicing 
lawyer. 


Section 2105.21 (10503-18) 

PRESUMPTION OF ORDER OF DEATH. — This first amend- 
ment, from the standpoint of the practicing lawyer, is one of the 
most drastic amendments to our probate law since the adoption of 
the 1932 Probate Code. It not only involves the statute of descent 
and distribution but the construction of wills, and most importantly 
it involves the proper drafting of wills. 

There is no change in the wording of the first sentence of the 
section, so the law remains the same when there is no evidence of 
the order in which the death of two or more persons occurred. The 
amendment, however, does away altogether with any mention of 
death from a common accident. It simply provides that when a sur- 
viving spouse, heir, or legatee dies within thirty days after the 
death of the decedent, such persons do not participate at all in the 
estate of such decedent. This postpones the definite vesting of all 
estates for thirty days after the death of the decedent and con- 
sequently it is a very important exception to the statute of descent 
and distribution. On10 Rev. Cope § 2105.06. 

It is important to note, however, that this section does not apply 
to a beneficiary of a testamentary trust, except in the case where 
there is no evidence of the order in which the death of the testator 
and such beneficiary occurred. 


It became the gerieral opinion of lawyers that it was not pos- 
sible to so draft a will that the testator’s estate could be taken out 
of the operation of the old statute. This is what prompted the Pro- 
bate and Trust Law Committee to sponsor the amendment to this 
section. By being able to provide by will for a distribution different 
from the provisions of this section it is possible to take advantage 
of the marital deduction allowed under the federal estate tax law, 
where the surviving spouse dies within thirty days of the death of 
the testator. Accordingly, this sentence was inserted in the section, 
viz: “This section shall not apply in the case of wills wherein pro- 





* Franklin County Probate Court, Columbus, Ohio. 
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vision has been made for distribution of property different from 
the provisions of this section.” 

It will be apparent at once to the practicing lawyer that this 
change could materially affect the interpretation of wills which 
he has heretofore drawn. It would, therefore, be well for lawyers 
to review the wills they have drawn and if there is any question 
at all in their minds as to the intention of their clients in the light 
of this new amendment, such wills should be re-drafted. Likewise, 
in the drafting of new wills under this amendment, a lawyer can- 
not be too careful in his phraseology to make sure that the will 
clearly expresses the intention of the testator and places the will 
beyond the necessity of a court construction. 


Section 2107.39 (10504-55) (10504-48) 


ELECTION BY SURVIVING SPOUSE.—This amendment 
was adopted for the purpose of avoiding uncertainty and litigation 
concerning the question of the intention of the testator when the 
surviving spouse elects to take under the statute of descent and dis- 
tribution rather than under the will. In such cases if the surviving 
spouse is given a life estate, the question invariably occurs: Do 
the remainder or other interests accelerate as though the surviving 
spouse had died? To avoid litigation over this question the amend- 
ment specifically provides that the estate shall be disposed of as 
though the spouse had predeceased the testator, unless the will 
shall expressly provide that there shall be no acceleration of re- 
mainder or other interests. Therefore, under this amendment the 
testator is forced to make clear his intention in the event the sur- 
viving spouse should elect to take under the statute of descent and 
distribution, otherwise there shall be an acceleration of remainder 
and other interests. 

The second paragraph is a replacement of Section 10504-58 
of the General Code. The reference at the beginning of the Section 
to Section 10504-48 is in error. 


SEcTION 2107.41 (10504-60) 


‘ FAILURE TO MAKE ELECTION; PRESUMPTION. — This 
section was amended to offset the effect of the decision of the 
Supreme Court in the case of Raleigh v. Raleigh, 153 Ohio St. 160 
(1946). In that case the surviving spouse had died before the pro- 
bate of the will, and the court ruled that after the probate of the 
will the probate court was authorized to make such an election 
for the estate of the deceased surviving spouse as would be most 
advantageous to his estate. Under this amendment, even if the sur- 
viving spouse dies before the probate of the will, such spouse shall 
be conclusively presumed to have elected to take under the will. 
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Section 2107.43 (10504-56, 10504-59) 


ELECTION MADE IN PERSON. — This amendment was sug- 
gested by The Ohio Association of Probate Court Judges. In 1951 
the Association sponsored an amendment to General Code Section 
11483, now Revised Code Section 2315.37, which authorized the 
probate courts to appoint as referees, deputy clerks who are at- 
torneys at law admitted to the practice in the state of Ohio. This 
amendment permits the election of a surviving spouse under a 
will to be made in person before such a referee as well as before 
the probate judge. Since the year 1947 the surviving spouse has 
been required under the law to appear in person before the probate 
judge to make an election. The inconvenience created by this re- 
quirement soon became apparent, especially in the larger counties. 
It was often found that the probate judge, busy with the trial of 
cases and other duties, was not readily available to take the elec- 
tion of a surviving spouse. Under this amendment the probate judge 
can appoint a qualified deputy to take these elections when he is 
otherwise engaged. 


SEcTION 2109.13 (10506-23, 10506-24, 10506-25) 


DEPOSIT OF SECURITIES IN LIEU OF BOND. — This 
amendment provides for the deposit of any suitable personal prop- 
erty in lieu of bond. The old section limited what could be de- 
posited to certificates of stocks, bonds, notes, or other securities. 
It was felt that this enumeration in the old section did not cover 
such items of personal property as certificates of deposit, bank ac- 
counts and money. Therefore, the broad term, “suitable personal 
property” was used. This term could also include diamonds, jewelry, 
and even small works of art which under the old law could only 
be deposited in a museum under Revised Code Section 2109.14 
(10506-25a) . 


Under the old law if any security was withdrawn from the 
custody of the bank, the original bond of the fiduciary would have 
had to be increased if the bond did not equal twice the value of the 
security withdrawn and the personal property in the hands of the 
fiduciary. Under this amendment the court may find that the origi- 
nal bond of the fiduciary is sufficient, having regard for the dis- 
position to be made of the property, its value as related to the total 
value of the estate and the period of time it will remain in the 
possession of the fiduciary; otherwise, the court may determine 
the amount of additional bond the fiduciary shall be required to 
furnish. 


The last sentence of the section is a new and important pro- 
vision. It provides that neither the fiduciary nor his sureties shall 
be liable for any loss to the estate resulting from a deposit author- 
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ized by the court under this section if the fiduciary has acted in 
good faith. 


Section 2111.23 (10507-26) 

GUARDIAN AD LITEM.—The amendment to this section 
was induced by an article this reviewer wrote for the Practicing 
Law Institute of the Ohio State Bar Association for the 1950 Spring 
meetings, which article was entitled, “Settlement of Accounts in the 
Probate Court.” The article called attention to the fact that by 
virtue of Section 10507-26 of the General Code the probate court 
was empowered to appoint only a guardian of the estate, or of the 
person and estate, of a minor or person under disability, where no 
guardian had theretofore been appointed, for the purpose of repre- 
senting them in any proceeding in the probate court in which they 
were interested. In such a situation the section did not authorize 
the appointment of a guardian ad litem, but it was quite generally 
felt that it did. So that there would be no question about the mean- 
ing of the section, it was amended to authorize the probate court to 
appoint either a guardian or a guardian ad litem. 

The clause “suit or proceeding in which the guardian is per- 
sonally interested” has been changed to “suit or proceeding in which 
the guardian has an adverse interest.” This wording is more definite 
and also conforms to the wording in Revised Code Section 2307.13 
(11249) found in the Code of Civil Procedure. 


SEcTION 2113.23 (10509-24) 

SALES OF FORMER EXECUTOR OR ADMINISTRATOR 
VALID. — The old law provides that when letters of administration 
are revoked, or an executor or administrator is removed or re- 
signs, or a will is declared invalid, all previous sales made by him 
shall be valid as to such executor or administrator. In the amended 
section the contingency of the death of the executor or administra- 
tor and also the contingency of a surviving spouse electing to take 
under the law rather than under the will have been added. The 
statute is broadened to include leases and encumbrances, and ex- 
tends the protection afforded the executor or administrator to 
purchasers, lessees, encumbrancers, and all other parties, dealing 
with the fiduciary for value in good faith, and all parties claiming 
under any of them. 

This amendment was suggested by title companies as they 
were not sure that a purchaser was protected in his title the same 
as the executor or administrator was under the old law. 


Section 2113.50 (10509-226) 
COMPLETION OF DECEDENT’S CONTRACT TO BUY 
LAND. — The old section dealt with the alteration and cancellation 
of a contract to purchase land and with the compelling of a con- 
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veyance of land purchased under a contract. The old section was 
poorly drawn and was badly in need of revision. 

The amended section deals only with proceedings to complete, 
and for the alteration and cancellation of a contract to purchase 
land. The section is patterned after Revised Code Sections 2113.48 
and 2113.49 (10509-224 and 10509-225), which sections were revised 
by the legislature in 1949 at the instance of the Probate and Trust 
Law Committee. The first paragraph provides for the procedure for 
the completion of the contract and the second paragraph for its 
alteration and cancellation. 

For the completion of a contract an application is filed by the 
executor or administrator, or by the surviving spouse, or any heir, 
or any devisee having an interest in the contract. Notice of the 
hearing on the application must be given to all interested persons. 
If the court is satisfied that it would be for the best interests of 
the estate it may, with the consent of the vendor, authorize the 
executor or administrator to complete the contract; or the court 
may authorize the persons entitled to the interest of the decedent 
in the contract to complete it. 

For the alteration or cancellation of a contract a petition is filed 
by the executor or administrator, or by the surviving spouse, or 
any heir, or any devisee having an interest in the contract. All 
interested persons must be made parties defendant. If the court is 
satisfied that it would be for the best interests of the estate it may, 
with the consent of the vendor, authorize the executor or adminis- 
trator to agree to the alteration or cancellation of the contract. 

The amendment does not include any procedure for compelling 
the conveyance of land under a contract of purchase. The heirs or 
devisees are generally the ones interested in the contract as it rep- 
resents real estate. No statute is necessary to compel the completion 
in equity for specific performance. 


SEcTION 2117.23 (10509-78) 


YEAR’S ALLOWANCE WHEN DECEDENT IS NON-RESI- 
DENT.—This section was entirely rewritten. Under the old law 
the probate court had the discretion to allow a year’s allowance 
out of Ohio property owned by a non-resident decedent only where 
the laws of the state of his residence made no provision for year’s 
allowance for widows and children of resident decedents. This 
limitation does not appear in the amended section. The section 
recites that the probate court may set off a year’s allowance, having 
due regard for the laws of the state of decedent’s residence as 
to its provisions for widows and children, the assets of the estate 
and the amount the widow and children may be expected to re- 
ceive in the state of decedent’s residence, and any other facts and 
circumstances which may have a bearing on the case. 
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The amendment requires that ancillary administration pro- 
ceedings be had, and prior to the approval of the inventory and 
appraisement that the fiduciary notify the widow and children 
under the age of eighteen that they have sixty days after the ap- 
proval of the inventory to apply for a year’s allowance out of the 
Ohio property. Notice of the hearing on such application may be 
given to such persons as the court may require. 


Section 2129.10 (10511-12) 


PROCEDURE. —This section is in the chapter on ancillary 
administration and provides that the procedure in ancillary ad- 
ministration shall be the same as in estates of resident decedents. 
The second paragraph of the section is new and provides that all 
rights, powers, and duties authorized by Revised Code Section 
2117.23 (preceding section) relating to a year’s allowance shall be 
available to the widow and children of a non-resident decedent but 
that the duty to notify them of their right to apply for a year’s 
allowance shall be exercised by the ancillary administrator. 

It is important to note that an ancillary administrator has an 
additional duty to perform which was not required under the old 
law. Failure to perform this duty might make the ancillary adminis- 
trator liable for any loss that the widow or children might suffer 
as the result of not being notified in time of their rights in the Ohio 
property. 

This amendment was made to this section in the chapter on 
ancillary administration so that the procedure required under 
Revised Code Section 2117.23 would be called to the attention of 
lawyers representing ancillary administrators. This is an important 
duty of the ancillary administrator which is new and should not 
be overlooked. 


Section 2107.181 

DENIAL OF ADMISSION TO PROBATE. — This is an en- 
tirely new section and has been inserted after the section headed: 
“Admission to probate.” Under this new section if the court denies 
the probate of a will, an interlocutory order denying probate is 
entered and the matter is continued for further hearing. The court 
shall then order that not less than ten days notice of such further 
hearing be given to all persons named in the will, including the exe- 
cutor. At such hearing anyone interested in having the will admit- 
ted to probate may call or subpoena witnesses and examine or 
cross-examine them. Thereupon the court shall either enter a final 
order refusing to probate such instrument or revoke its inter- 
locutory order and admit the will to probate. 

This new procedure eliminates the uncertainty under the old 
law of an order denying probate of an instrument. All persons 
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named in a will are required by law to be notified of the admission 
of the will to probate (Onto Rev. Cope § 2107.19, Onto Gren. Cope 
§ 10504-23) but, under the old law, when an instrument was denied 
probate no such notice was required. Consequently, the Supreme 
Court has held, under the old law, that where admission of a will 
to probate has been refused, persons having no notice of the pro- 
ceedings and refusal until too late to perfect an appeal from the 
order of refusal, are not concluded thereby, but may repropound 
the will notwithstanding the former order of refusal has not been 
vacated. Feuchter v. Keyl, et al. 48 Ohio St. 357 (1891) State, ex 
rel. Young v. Morrow, 131 Ohio St. 266 (1936). Under these de- 
cisions it was possible for an estate to be completely administered 
as an intestate estate only to have such administration set aside 
years later and the estate re-administered under the will. In order 
to prevent this uncertain and embarrassing situation this new sec- 
tion was adopted. 


SEcTION 2109.37 


ADDITIONAL INVESTMENTS BY FIDUCIARIES. — This is 
an entirely new section which augments the existing statute de- 
fining legal investments (Onto Rev. Cope § 2109.37 Onto Gen. CopE 
10506-41). Since the year 1932 the investments of fiduciaries have 
been limited to what has been termed the “legal list”. This section 
now permits fiduciaries to invest up to thirty-five percent of the 
market value of the fund held by them in securities which are not 
included in the statutory list. The conditions upon which such in- 
vestments may be made are that the securities may be lawfully sold 
in Ohio and are such securities as would be acquired by prudent 
men of discretion and intelligence in such matters who are seeking 
a reasonable income and the preservation of their capital. This is 
what is called the “prudent man rule” which exists in varying de- 
grees among the majority of states. It is to be observed that it is 
not necessary to make application to the probate court for authority 
to make such investments. 


MENTAL CASES 


House Bill 142 amends several sections of Chapter 5123 which 
deals with mental cases. The more important changes are as fol- 
lows: The law now definitely provides that one of the places in 
which the probate court may order a mentally ill person detained 
is a receiving hospital wherein such person may be observed and 
treated prior to his hearing before the probate court. It is no longer 
required that the probate court set a mental illness case for hearing 
on the next business day after a person is detained but may exer- 
cise his discretion as to when the case shall be set for hearing. 
Under this new procedure a patient can immediately be placed 
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under observation and treatment in a receiving hospital prior to 
the hearing. 

This is an important step forward in the treatment of persons 
alleged to be mentally ill; in some cases it is possible, by the time 
the person is brought before the court for hearing, that the mental 
disturbance shall have been removed and consequently the court 
could, upon the hearing, dismiss the affidavit of mental illness and 
order the person discharged. This will forestall a finding of mental 
illness in such cases. However, if an immediate hearing before the 
court is demanded the court is required to hear the case within 
forty-eight hours. 

Another important provision is that a patient in a hospital un- 
der the control of the division of mental hygiene may be discharged 
as recovered when such patient is no longer mentally ill, feeble- 
minded, or epileptic. Such a discharge as recovered or a discharge 
as competent by the Veterans Administration shall operate as a 
restoration to competency. Such discharges under the new amend- 
ments obviate the necessity of proceeding under Revised Code 
Section 5123.51 (1890-63a) to determine whether a person so dis- 
charged is competent. 


INHERITANCE TAXES 
Section 5331.171 

LIABILITY FOR PAYMENT OF TAXES VOID, WHEN. — 
This is an entirely new section. Under this section the liability for 
the payment of inheritance taxes, including collateral inheritance 
taxes, together with any lien created thereby, shall become void ten 
years after the date of death of the decedent, or two years after the 
effective date of the section, whichever shall be later. The effective 
date of this section is October 13, 1953. Not only does the lien creat- 
ed by the tax on the property of the decedent become void, but 
also the liability of the fiduciary of the estate for the payment of 
the tax become void. However, if there is any litigation pending 
for the determination or collection of the tax, the liability or lien 
does not become void until one year after the determination of 
the litigation. 

QUALIFICATIONS AND SALARIES OF PROBATE JUDGES 

Senate Bill 42 raised the qualifications of judges of the probate 
court to equal those of judges of the court of common pleas. To be 
qualified to serve as probate judge one must now have been admit- 
ted to practice as an attorney at law in this state for a period of at 
least six years immediately preceding his election, or have served 
as probate judge immediately prior to his election. This was effected 
by amendment to Revised Code Section 2101.02 (10501-1). 

This bill also increased the salaries of judges of the probate 
court to equal those of judges of the court of common pleas. This 
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was accomplished by including probate judges in the sections of 
the code providing for the salaries of judges of the common pleas 
court (Onto Rev. Cope § § 141.04 and 141.05 Onto Gen. Cope 2251 
and 2252.) In this way the cumbersome method of computing the 
salaries of probate judges has been abolished and they will be paid 
from the same sources as the common pleas judges. 

This legislation will go a long way toward maintaining the 
level of the probate courts throughout the state. For economic 
reasons many of the judges have resigned to go back in the prac- 
tice of law. With this increase in salary the office of probate judge 
will at least be as attractive to lawyers as a place on the common 
pleas bench. This equality both in the salary and the qualifications 
for office of the two judgeships will also have a tendency to dispel 
the erroneous conception that some people still have that the 
probate court is considered in law to be an inferior court to that 
of the common pleas. (Ohio Rev. Code § 2101.42, Onto Gen. CopE 
10501-50). 











Public Utility Legislation 
BY WILLIAM H. ScHNEIDER* 

With respect to public utilities legislation the 100th General 
Assembly concentrated its efforts on the telephone industry and 
enacted legislation which it considered designed to force the tele- 
phone industry to improve its service.' Comparatively few people 
realize the nature of the telephone industry in Ohio. There are 
181 separate telephone companies in the state of which 179 are 
independents. The other two companies are Ohio Bell and the 
Cincinnati and Suburban Telephone Company, a Bell affiliate. 
The 179 independents serve about 21 per cent of the population of 
the state and 72 per cent of the area. 

The war, with its attendant shortages, has been the source of 
many of the problems of the telephone industry. The pent-up de- 
mand for telephones in both urban and rural areas has never 
been completely satisfied and prosperous times have made the 
telephone economically available to many people who formerly 
could not have afforded one. This growth has required much ad- 
ditional investment in plant facilities and in many cases a complete 
change over from the existing equipment has been necessary. 

While the investment in telephone facilities has increased im- 
mensely during this period it has not been able to keep up with 
public demand to the extent necessary to avoid complaints and as 
a result there has been agitation for legislation requiring that better 
service be rendered by the telephone companies. Another cause of 
complaints has been the increased rates required by the greater 
plant investment made under present high prices without commen- 
surate improvements in service. 

The legislature tackled the problem by seeking methods that 
would make it economically undesirable for a telephone company 
to render inadequate service. As a result of this approach many of 
the sections of the Revised Code which dealt with the financing 
of public utilities have been amended. Other major changes con- 
cern sections relating to records and areas of service. The bill, in 
essence, provides for the following changes in the public utility 
laws: 

Complete records of all of the proceedings including a trans- 
cript of all testimony and exhibits as well as findings of fact are 
now required in all contested cases before the Public Utilities 
Commission instead of merely resumés of the facts.” 





* Of the firm of Power, Griffith & Jones, Columbus, Ohio; Member of the 
Ohio Bar. 

1 Amended Substitute House Bill No. 134. 

2 Onto Rev. Cope § 4903.09 (Gen. Cope § 614-46a). 
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Reports, records ,files, books, accounts, etc. are to be open to 
inspection by interested parties or their attorneys instead of the 
public generally with the right of the commission to withhold 
such information for a limited period of time.’ 

The Public Utilities Commission may now require any tele- 
phone company to file, along with its annual report, supplementary 
reports of each exchange area owned or operated by it, in such 
detail as the commission may prescribe. Upon the request of fifteen 
per cent of the subscribers of any telephone exchange, the Public 
Utilities Commission must require the report to be made for that 
exchange area.* 

All telephone companies, unless otherwise ordered by the 
commission must file with the commission a copy of every con- 
tract, agreement, note bond or other arrangement entered into 
with any telephone management, service, or operating company.® 
All other utilities will still be subject to the existing section which 
says that the commission may require such information to be filed. 

The Public Utilities Commission shall require every tele- 
phone company to carry a proper and adequate depreciation or 
deferred maintenance account and shall ascertain, determine, and 
prescribe what are proper and adequate charges in each exchange 
area of such company.® This is one of several sections which has 
been amended to treat telephone companies differently than other 
public utilities. 

On and after January 1, 1955, it shall be deemed prima facie 
evidence of inadequate service by a telephone company to have 
more than ten subscribers on any one telephone line in companies 
serving five hundred telephones or more.? 

The commission may prescribe reasonable standards of tele- 
phone service which are to be the minimum requirements for the 
furnishing of adequate telephone service.® 

A series of sections were added that seek to put new companies 
in the areas where the existing companies are rendering inadequate 
service. One of these sections would permit the commission to 
authorize another telephone company to render service in an area 
where the service of the existing telephone company is adequate.® 

The commission may recommend that where the telephone 
service is inadequate the facilities of the telephone companies be 





3 Outro Rev. Cove § 4905.07 (Gen. Cope § 614-38). 
4Onto Rev. Cone § 4905.14 (Gen. Cone § 614-48). 
5 Onto Rev. Cope § 4905.16 (Gen. Cone § 614-9). 

6 Onto Rev. Congr § 4905.18 (Gen. Cope § 614-49). 

7 Onto Rev. Cope § 4905.23 (Gen. Cope § 614-12a). 
8 Onto Rev. Cope § 4905.231. 

9 Onto Rev. Cove § 4905.241. 
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integrated, merged, or consolidated with other telephone com- 
panies.!° 

In the event that no telephone company wants to go into the 
area of inadequate service the commission either on its own motion 
or upon petition of the residents of the area may order a telephone 
company serving an adjacent area to render service in the area 
receiving inadequate service provided that the commission finds 
that the rendition of such service in the area receiving inadequate 
service will not prevent the company so ordered to serve from 
earning a fair return on the value of the property devoted by it 
to the public service." 


This section, in effect, compels a telephone company to devote 
certain property to the public service against its wishes. The courts 
have prevented the commission from compelling utilities to serve 
areas that they did not profess or wish to serve.'” 


It is unlawful for a telephone company found to be unwilling 
or unable to render adequate service to continue operations within 
such area of inadequate service after the date on which another 
telephone company, either authorized or ordered to enter the area, 
institutes service therein.'* These four sections grouped together 
give the Public Utilities Commission power to alter the balance 
between the various companies in the state and could very con- 
ceivably result in the elimination of many of the companies. 


Notice of the hearing of service complaints by newspaper ad- 
vertisements are required in the counties in which the complaints 
arise. Complaints must be heard in the local area upon the request 
of one hundred subscribers or five per cent of the subscribers to 
any telephone exchange, whichever is smaller." 


The maximum penalty for the violation of an order of the 
commission by a telephone company is increased from $1000 per 
day to $5000 per day.'® 

An application filed by a telephone company for issuance of 
securities for money only shall state that the company is not in 
violation of certain sections of the statute or orders of the commis- 
sion, or, if the company is in violation, that unless approved by the 





10On10 Rev. Cope § 4905.242. 

11 Onto Rev. Cope § 4905.243. 

12 It was held in Nicoma Park Telephone Company vs. State, 180 P. 2d 69, 
that to compel a telephone company to extend its service to a city, town, or 
community it has not undertaken or professed to serve and which it does 
not desire to serve, is tantamount to an appropriation of private property 
for public use without just compensation. 

13 Onto Rev. Cope § 4905.244. 
14QOnro Rev. Cope § 4905.26 (Gen. Cope § 614.21). 
15 Onto Rev. Cove § 4905.381. 
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commission none of the proceeds will be used for expansion into 
or acquisition of additional territory.® 


A similar provision applies to the application for the issuance 
of securities to be used partly or wholly for property, services, or 
considerations other than money.!7 


One of the most far reaching changes in the public utilities 
law is contained in Section 4905.46 of the Revised Code which 
provides that no telephone company shall declare any cash, stock, 
bond, or scrip dividend or divide the proceeds of the sale of any 
stock, bond, or scrip among its common or voting shareholders 
while such telephone is in violation of any order of the commission, 
or against which telephone company there exists a finding of in- 
adequate service, except when the Public Utilities Commission 
makes a finding after hearing and notice that such dividend will 
in no way postpone compliance with any order or affect the ade- 
quacy of service rendered or to be rendered by such telephone com- 
pany. Provided that if a telephone company, while in violation of 
any order of the commission, or against which there exists a finding 
of inadequate service, desires to declare a cash dividend without 
the consent of the commission, it shall set in a special reserve fund 
a sum of money equivalent to the amount necessary to pay the 
proposed dividend, which, while said company is in violation of 
said order, or against which such finding exists, may be expended 
only with the consent of the commission.'* This section is one of 
the most important in the bill and its effects will be widely felt 
since it is so closely tied to the financing of the telephone com- 
panies. Equity capital will probably be more difficult to obtain 
since the dividends will be under the control of the commission. 
The bill often refers to the term “finding of inadequate service” 
and if such “finding” exists no dividend may be paid without the 
commission’s consent. That term has not been defined in the bill 
but if the word “finding” is used as elsewhere in the Public Utilities 
Act it will be an exceedingly rare occurrence for a telephone com- 
pany to have no “finding of inadequate service” against it. A prob- 
lem also exists in determining when a finding of inadequate serv- 
ice no longer exists. This bill goes much farther in the regulation 
of public utilities than any in the past and its full import will not 
be apparent until the act is in effect. 





16 Onto Rev. Cope § 4905.41 (Gen. Cope § 614-64). 
17 Onto Rev. Cope § 4905.41 (Gen. Cone § 614-64). 
18 Onto Rev. Cove § 4905.46 (Gen. Copp § 614-58). 











State Trade-Marks and Marks of Ownership 


ErvIN H. Potuack* 
State TRADE-MarRKS 


Sub. S. B. No. 117, passed by the 100th General Assembly of 
Ohio, establishes a uniform procedure for filing and registering 
trade-marks in the state. Prior to this enactment, the trade-mark 
requirements were covered by a number of diversified acts affect- 
ing a variety of commodities. The new act, which repeals many 
of the old provisions, consolidates most of the trade-mark measures 
under a single procedure.' The law, paralleling the federal Lanham 
Trade-Mark Act in some minor respects, conforms generally to the 
“model” state trade-mark bill.” 

The objectives of the “model” trade-mark law are: 1) to pro- 
vide uniform registration procedures within a state and for the 
several states, 2) to grant permissive as against mandatory regis- 
tration, and 3) to leave common law trade-marks undisturbed.* 

While uniform, permissive trade-mark legislation is less ob- 
jectionable than either fragmentary or mandatory statutes, state 
trade-mark law is generally ineffective. The statements made in 
1929 and repeated in 1934 by the Association of the Bar of the City 
of New York, critical of the exaggerated claims given to state regis- 
tration by “self-styled specialists,” still control.* 

Voluntary state trade-mark laws are helpful in only exceptional 
cases.° It is true that a state statute is the only medium for regis- 





* Associate Professor of Law and Law Librarian, The Ohio State Univer- 
sity. 

1The law relating to timber trade-marks remains unaffected by this 
legislation. Onto Rev. Cone §§ 980.01 (Gen. Cope §§ 6228) et seq. 

2Ohio is the seventh state to enact the “model” act. The “model” bill 
has received the approval of the National Association of Secretaries of 
State and the Drafting Committee of the Council of State Governments; 
however, the United States Trade-Mark Association has not yet seen fit 
to consider the measure. The other states which have adopted the “model” 
act are: Arkansas, Georgia, Kansas, Mississippi, Pennsylvania, and South 
Carolina. 

3 Mensor, What Price State Trade-Mark Legislation, 43 Trape-Marx Rep. 
541, 542 (1953). 

4“Bulletin Regarding Circulars Recently Issued by Certain Self-Styled 
‘Trade-Mark Specialists,” reprinted in 17 J. Pat. Orr. Soc. 740, 741 (1935). 

5 This statement is intended to apply only to permissive registration. 
The United States experienced a wave of mandatory state legislation during 
the 1930’s. For example, in 1935, sixteen bills were introduced in the state 
legislatures, none of which, however, was enacted into law. Attempts to 
create the impression that state registration of trade-marks is essential to 
protection persisted during the following decade. In 1947, when the Lanham 
Act was about to become effective, bills were introduced into the Ohio and 
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tration by an owner of a trade-mark who is not engaged in inter- 
state commerce, but that is not a singular prerequisite to the pro- 
tection of trade-mark rights within the several states. Property in 
a trade-mark is acquired at common law by appropriation and use® 
and registration under an act, in affirmance of the common law, 
cannot confer a title to a trade-mark if a prior right was acquired 
by adoption and use.’? Therefore, the act does not vest a title in 
the registrant as against another’s common law title.’ It is clear 
that while registration creates important procedural rights, it does 
not give a right of ownership of the mark. 

State registration would be essential to protection only if com- 
pulsory registration laws were enacted. But that would be con- 
trary to the expressed purpose of the Lanham Act which is to 
displace local laws so far as the use of registered marks in inter- 
state commerce is concerned.® Since a very high percentage of 
trade-mark owners use their marks in interstate commerce, they, 
in the words of a distinguished trade-mark attorney, “...want a 
single source to which they may go in determining whether a mark 
is available, a single point of registration, a reasonable fee, and 
avoidance of the confusion and harassment and expense of multiple 
jurisdiction.”!° 

The deficiencies and discordancies in the prior laws were di- 
rectly responsible for the passage of the Lanham Act. In urging 
its adoption in 1946, the Senate Committee on Patents gave pointed 
emphasis to those defections and the need for “national legislation 
along national lines”: 

“The theory once prevailed that protection of trade-marks was 
entirely a state matter and that the right to a mark was a common- 
law right. This theory was the basis of previous national trade- 
mark statutes. Many years ago the Supreme Court held and has 
recently repeated that there is no federal common law. It is obvious 
that the states can change the common law with respect to trade- 





the Connecticut legislatures affecting mandatory registration. Those meas- 
ures were also rejected by the legislatures. 

For a fuller account of the developments, see Perry, State Trade-Mark 
Legislation, 37 Trape-Mark Rep. 283 (1947). A proposed 1953 California 
bill, incorporating features of the “model” act and mandatory provisions of 
the present law, is discussed in Mensor, supra, note 3. 

6 Filley v. Fassett, 44 Mo. 168 (1869). 

7 The Coca-Cola Co. v. Stevenson, 276 Fed. 1010, 1016 (S.D. Ill. 1920). See 
also Nrms, UNFratR COMPETITION AND TrapE-Marxs 734 (4th ed. 1947); Liddy, 
The Problem of State Trade-Mark Registrations, 37 TrapE-Marx Rep. 667, 672 
(1949). 

8 The Coca-Cola Co. v. Stevenson, supra note 7. 

960 Srar. 443, 15 U.S.C. § 1127 (1946). See Diggins, Federal and State 
Regulation of Trade-Marks, 14 Law anp Contemp. Pros. 200 (1949). 

10 Perry, op. cit. note 5, at 286. 
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marks and many of them have, with the possible result that there 
may be as many different varieties of common law as there are 
states. A man’s rights in his trade-mark in one state may differ 
widely from the rights which he enjoys in another. 

“However, trade is no longer local, but is national. Marks used 
in interstate commerce are properly the subject of federal regula- 
tion. It would seem as if national legislation along national lines 
securing to the owners of trade-marks in interstate commerce defi- 
nite rights should be enacted and should be enacted now.”” 

Local legislation, therefore, should neither conflict with nor 
overlap the federal law. At most, it should supplement the Lanham 
Act by providing for the registration of trade-marks of intrastate 
owners if a need for such requirements is demonstrated. Registra- 
tion should not be required nor should benefits be offered to trade- 
mark owners in interstate commerce which are unavailable through 
the national act. The latter practice would recreate competitive, 
multiple jurisdiction problems for marks in interstate commerce 
and would conflict with the intent of the Lanham Act. 

If a need for a state trade-mark law exists, it is created by 
unusual local conditions. However, neither an optimum nor, for 
that matter, a perceptible degree of urgency for intrastate protec- 
tion has ever been demonstrated. Nor is the writer aware of any 
adequate sampling of local trade-mark owners, since the enactment 
of the Lanham Act, to determine whether a need, sufficient to 
warrant state legislation; prevails. Over the years, such need has 
not been articulated or demonstrated. As a matter of fact, the 
analyses of the urgings for state legislation reveal the intrastate 
trade-mark owners as being conspicuously silent in this regard. 

Too often, the state legislation receives its support from groups 
that sell services in obtaining state registrations and from adminis- 
trative bureaus, the latter having a direct or a vestigal interest in the 
program.!* Before present state trade-mark laws are amended, in 
conformance with uniform or other rules, a careful study of local 
conditions should be made. Particularly, the requirements of local 
businessmen should be ascertained to determine whether, with the 
advent of the Lanham Act, the continuation of a state trade-mark 
act is desired or needed. In that connection, the protection offered 





11 Sen. Rep. No. 1333, 79th Cone., 2d Sess. (1946). 

12 The Connecticut experience, described by Mr. Kenneth Perry, Vice- 
President and General Counsel of Johnson & Johnson, illustrates this point. 
He states, “Not one single manufacturer spoke in support of the bill. Not one 
single trade-mark owner spoke in support of the bill. Not one single busi- 
nessman engaged exclusively in intrastate commerce testified in support of 
the bill. But the bill had support, apart from the senator who introduced 
it and the attorney who drafted the bill, from a bureau that sells services in 
obtaining state registrations.” Perry, op. cit. note 5. at 286. 
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local commerce by common law trade-marks and the law of un- 
fair competition should be appraised. If the investigation engenders 
little support for state legislation from intrastate owners of trade- 
marks, the state provisions as to trade-marks should be repealed, 
rather than unified or stratified. 

The comments of some legal scholars, critical of the practice 
of romanticizing common law traditions, could be directed with 
equal force at legislative predilections.'* Despite the absence of the 
original or the real justification for enacted statute law, legislatures 
generally are not given to reconsider and to revaluate the factors 
determinative of earlier legislation. Often such law remains on the 
statute books, inactive or obsolete, or unitary or clarifying 
amendments are initiated with only superficial thought given to 
original objectives and current requisiteness. The revised trade- 
mark law of Ohio apparently falls within the latter category. 

However, the very bulk and diffusion of statute law and the 
mass of bills introduced at each legislative session are not conducive 
to scientific and exhaustive perceptual evaluation. The inordinate 
demands made on the time of the legislators for the performance 
of non-lawmaking functions have added substantially to the cares 
of already overtaxed and overworked public officials. The hope 
prevails that the current program in Ohio for integrating and ex- 
panding the legislative services (Amended S.B. 76) will facilitate 
research, encourage deliberation, and provide an objective medium 
for the study of current and past legislative measures and their 
policies. 

THe New Onto Trape-Mark Act 


Notwithstanding the cognitive policy defections of the new 
Ohio Trade-Mark Act, its appraisal is compelling. 

The salient objectives of the law are: 1) to consolidate the 
registration requirements under one procedure and 2) to establish 
standards for refusal of registration by the Secretary of State. 

Uniform filing requirements are stipulated in Section 1329.56 
of the Revised Code. Under the earlier practice, the secretary 
could not refuse the registration of a trade-mark if the application 
was in the proper form and was accompanied by the fixed fee. 
Registration under the new law may be refused in accordance with 
the standards outlined in Section 1329.55 of the Revised Code. 


Registration of a trade-mark under the new Act shall be ef- 
fective for a term of ten years from the date of registration and 





13 Mr. Justice Holmes’ critical comment on the sanctity of traditional 
common law is equally applicable to statute law: “It is . . . revolting if the 
grounds upon which it (the law) was laid down have vanished long since, and 
the rule simply persists from blind imitation of the past.” Hotmes, CoLLEcTep 
Lecat Papers 187 (1921). 
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may be renewed for successive periods of ten years in like manner. 
The filing fee is ten dollars and the renewal charge is five dollars. 
Limiting the term of registration and the periodic elimination of 
abandoned and other trade-marks will facilitate the maintenance 
of an active registration file. 

A registration in force on the effective date of the Act, October 
1, 1954, shall expire ten years from the date of registration or of 
the last renewal thereof or one year after October 1, 1954, which- 
ever is later. It may be renewed by filing an application with the 
Secretary of State and paying the renewal fee within six months 
prior to the expiration of the registration. The secretary is re- 
quired by Section 1329.59, within six months after October 1, 1954, 
to notify all registrants under the former sections of the expiration 
date of the registration unless renewed. 

Section 1329.60 provides that “any trade-mark and its regis- 
tration shall be assignable with the good will of the business in 
which the trade-mark is used, or with that part of the good will of 
the business connected with the use of and symbolized by the trade- 
mark.” The provision also provides for the recordation of the as- 
signments with the Secretary of State upon the payment of a fee of 
five dollars. An assignment of any registration shall be void as 
against any subsequent purchaser for valuable consideration with- 
out notice unless it is properly recorded within three months after 
the date thereof or prior to the subsequent purchase. 


The Secretary of State is required by Section 1329.62 to cancel 
from the register: 1) after October 1, 1955, all registrations under 
previous sections which are more than ten years old and are not 
renewed, 2) any registration which is voluntarily canceled in writ- 
ing by the registrant or the assignee of record, 3) all registrations 
granted under Sections 1329.54 to 1329.68, inclusive, which are not 
renewed, 4) any registration concerning which the Secretary of 
State or a court of competent jurisdiction shall find cancelable for 
the reasons set forth in Section 1329.62 (D), and 5) when a court 
of competent jurisdiction shall order cancellation of a registration 
on any ground. 

The Secretary of State is required to keep for public examin- 
ation a record of all trade-marks registered or renewed and to 
establish a classification of goods conforming to the classification 
formulated by the United States Commissioner of Patents. 

Damages are recoverable by or on behalf of a party injured 
from any person who procures the filing or registration of a trade- 
mark by knowingly making any false or fraudulent representation 
or declaration. 


The conferring of additional remedies for infringement is an 
advantage of trade-mark registration under some state statutes 
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over the common law practice. Section 1329.65 of the Revised Code 
states that any person who infringes a registered trade-mark shall 
be liable to a civil action by its owner for any or all of the remedies 
provided in Section 1329.66. Certain exceptions to recovery are 
listed under the section. 

The remedies available under Section 1329.66 are: 1) in- 
junctive relief, 2) payment by the defendants to the trade-mark 
owner of all profits derived from and all damages suffered by rea- 
son of the infringement, 3) destruction of the trade-mark counter- 
feits or imitations in the possession or under the control of a de- 
fendant, and 4) penal law. 

The section provides, however, that where the infringement 
is part of paid newspaper or periodical advertising, the remedies 
against the publisher or distributor shall be limited to an in- 
junction against the presentation of the advertising matter in future 
issues. These limitations apply only to innocent infringers. 

The Act preserves the rights in trade-marks acquired at any 
time at common law, and makes the functions created by the Act 
subject to the Administrative Procedure Act, Sections 119.01 to 
119.13, inclusive, of the Revised Code. Finally, the new trade-mark 
law is to become effective on October 1, 1954. 

THE UNIFORM STATE TRADE-MarkK ACT 

In 1947, Mr. Kenneth Perry expressed the view that there will 
be no occasion for any uniform state trade-mark act, unless it be 
a very simple one.'* He urged that there be a respite in state trade- 
mark legislation until the Lanham Act has “exercised its proper 
influence.”'® Whether there has been an adequate lapse of time 
since the federal law became operative, to determine the nature 
and the extent to which state legislation is required, is problematic. 
It is certain, however, that the need for state law is in inverse 
proportion to the effectiveness of the Lanham Act.!* In consonance 
with the federal law, the only basis for a state act, if a need can 
be demonstrated, would be to extend additional protection to trade- 
marks of intrastate owners. With that objective in mind, it appears 
that the uniform act is less effective and less inclusive than a 
“little Lanham Act!" would be. To illustrate, the latter law, among 
other benefits, would permit registration of service, collective and 
certification marks, symbols which are not covered by the uni- 








14 Perry op. cit. note 5, at 286. 

1S Td. at 287. 

16 Dr. Walter Derenberg thinks that “Most state registration statuies are 
of little, if any, value to trade-mark owners and will prove even less so under 
the new act (Lanham Act). . .. The more effective federal trade-mark 
legislation, the smaller the need for state laws.” Quoted in ibid. 

17 By the “Little Lanham Act” is meant the embodiment of the es- 
sence of the Lanham Act as applied to trade-marks in intrastate commerce. 
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form act. Also, the additional features of incontestability, construc- 
tive notice, and concurrent registration are provided by the Lan- 
ham Act. With the present repeal of the union label provisions in 
the Ohio code, their exclusion from the uniform act and their cover- 
age by a “little Lanham Act,” the advantages of the latter law are 
further demonstrated. 


Marks oF OWNERSHIP 


Amended Senate Bill No. 262 is a companion to the new trade- 
mark act in Ohio. This act provides for the registration of names, 
marks or devices of ownership on articles or supplies intended for 
re-use in the normal course of trade by the registrants. Ownership 
of the articles or supplies remains in the registrants. “Articles and 
supplies,” as covered by Section 1329.41 (D) of the law include 
“towels, coats, aprons, toilet devices and accessories therefor sup- 
plied for hire or compensation, and vessels, receptacles and utensils 
used as packages or containers in the sale and distribution of any 
natural or processed product, compound, mixture, or substance, 
or any combination thereof, and parts and accessories for such 
vessels, receptacles, and utensils.” 

Section 1329.42 provides the procedure for filing with the Secre- 
tary of State names, marks or devices to indicate ownership of 
articles or supplies. Upon compliance with the requirements of 
Sections 1329.41 to 1329.53, inclusive, including the payment of a 
filing fee of ten dollars, the Secretary of State is authorized to 
issue a certificate to the person claiming ownership of the articles 
or supplies. Contrary to the trade-mark act, registration here is for 
an unlimited time. 

All certificates of ownership issued prior to this Act shall be 
canceled on October 1, 1955, unless renewed in accordance with 
Section 1329.42. Prior certificates shall be effective until October 1, 
1955, and shail be entitled, during this period, to all of the benefits 
of the Act. 

Certificates are assignable with the sale of the articles or sup- 
plies and the assignments may be recorded upon the payment of 
a fee of five dollars to the Secretary of State. The secretary is 
required by Section 1329.46 to keep for public examination a 
record of all names, marks or devices filed. 

Registration can be canceled by the Secretary of State only: 
1) when a voluntary request for cancellation is received from the 
registrant or from the assignee of record or 2) when a court of 
competent jurisdiction shall order cancellation. Nor can the secre- 
tary refuse certification upon proper filing and payment of the fee. 

Section 1329.49 states that no person: 1) shall dispose of or 
traffic in articles or supplies, fill or re-fill any container upon which 
a name, mark or device has been certified, 2) shall refuse to re- 
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turn the articles or supplies on demand of the owner, or 3) shall 
deface, obliterate or otherwise remove or conceal a name, mark 
or device, unless consent of the owner is obtained or unless the 
articles or supplies shall have been purchased from the owner. 

The possession by any dealer in second-hand materials without 
the written consent of the registrant of any articles or supplies 
upon which a name, mark or device has been produced shall be 
presumptive evidence of a violation of the Act. 

If a registrant shall state under oath before a justice of the 
peace or court of competent jurisdiction his belief that a violation 
of the Act is occurring with respect to one or some of his articles 
or supplies, the justice or court must thereupon issue a search 
warrant to discover and obtain them. The person in whose posses- 
sion the articles or supplies are found shall be brought before the 
justice or court to explain the circumstances of possession. If the 
justice or court finds that the person is guilty of any of the of- 
fenses enumerated in the Act, the punishment prescribed in division 
(I) of Section 1329.99 of the Revised Code shall be imposed and 
possession of the articles or supplies obtained upon the warrant 
shall be awarded to the owner thereof. 

Pursuant to Section 1329.99 (I), whoever violates the Act shall 
be fined not less than ten nor more than fifty dollars or imprisoned 
not less than ten days nor more than one month, or both, for a 
first offense. For each subsequent offense, the person shall be fined 
not less than twenty nor more than one hundred dollars, or im- 
prisoned not less than thirty days nor more than three months, or 
both. 

As with the new trade-mark act, this law shall become effective 
on October 1, 1954. 


ConcLusION 
Careful study of local needs should determine the efficacy of 
state trade-mark legislation. In the absence of compelling demands 
by intrastate trade-mark owners, the state laws should be repealed 
rather than standardized or unified. If legislation is required, then 
it should reflect the maturest deliberation, embodying the schemata 
for the protection of local interests consistent with the federal law. 














The New Department of Highway Safety 
Cuarues E. SHANKLIN* 

As a result of extensive investigations and studies of the high- 
way situation by the 100th General Assembly, a new state depart- 
ment was created, known as the Department of Highway Safety.’ 
It is the state’s legislative answer to the rising accident and death 
tolls on our highways. 

The legislative intent of this departmental revamping is two- 
fold and can be concisely stated: 

1. To restrict the Department of Highways to the business of 
road construction and repair; 

2. To combine all state highway regulatory functions into one 
department in an effort to educate the public about safety on the 
highways. 

This intent was effected by simply carving the functions of 
the Bureau of Motor Vehicles and the State Highway Patrol from 
the Department of Highways and placing them in the new depart- 
ment. These functions are the licensing of motor vehicles,’ the 
registration of motor vehicles,* the issuance of drivers’ licenses,‘ 
the administration of the financial responsibility law,° the enforce- 
ment of traffic laws,® the licensing of automobile dealers and sales- 
men,’ and the administration of the State Highway Patrol.* In ad- 
dition to these functions derived from the Department of High- 
ways, the new department is charged with four new safety func- 
tions which are as follows: 

1. Compile, analyze, and publish statistics relative to motor 
vehicle accidents and the causes thereof; 

2. Prepare and conduct educational programs for the purpose 
of promoting safety in the operation of motor vehicles on the high- 
ways; 

3. Assist and encourage the operation of driver training in- 
struction in the public schools; 

4. Conduct research and studies for the purpose of promoting 
safety on the highways of this state.° 


* Member of the Ohio Bar 

1 Amended House Bill No. 243, effective October 2, 1953. 
2 Onto Rev. Cope 4503.01 to 4503.37, inclusive. 

3 Onto Rev. Cope 4505.01 to 4505.19, inclusive. 





4 OxIO . Cope 4507.01 to 4507.39, inclusive. 

5 OnIO . Cope 4509.01 to 4509.78, inclusive. 

6 Onto . Cope 4511.01 to 4511.78, inclusive, and 4513.01 to 4513.40, in- 
clusive. 


. Cope 5503.01 to 5503.24, inclusive. 


Rev. 
Rev. 
REv. 
7 Onto Rev. Cope 4517.01 to 4517.19, inclusive. 
REv. 
Rev. Cope 5502.01. 
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The Highway Investigating Committee of the Ohio Program 
Commission, which recommended the creation of this department, 
concluded that “The state highway department should not be con- 
cerned with the direction or control of activities unrelated to the 
construction and maintenance of the highways of this state.”!° The 
functions of the Department of Highways ran in opposite directions 
having only one common characteristic—the highways. Such 
diverse functions cannot possibly be correlated in one department 
having a single director since proper emphasis and direction would 
seldom be applied to the individual functions. 

The new department allows a concentrated effort to be main- 
tained by the state in the campaign for safety on the highways. 
It is the first attempt by the state to educate the public to the 
fundamentals of highway safety by a comprehensive method. The 
Department of Highways has stressed highway safety only in con- 
nection with engineering methods of highway construction be- 
cause it has never been given the duty toe educate the public. 
Since most highway accidents are caused by the negligence of 
drivers and not by poor engineering methods it is obvious that 
something more was needed. 

Whether or not this new department stressing only highway 
safety is the answer is, of course, only argumentative. It is ap- 
parent that the Department of Highway Safety will not by itself 
check the purge of the highways but it is certainly a step in the 
right direction to have the most effective governmental structure 
that is possible." 





10 Ohio Program Commission, Final Report of the Highway Investigating 
Committee, Recommendation No. 6. 
11 The Council of State Governments, Highway Safety, 1950; pp. 15 and 16. 

















The New Revised Code 
Harriet S. Martin* 


The foremost order of business for Ohio’s 100th General As- 
sembly was House Bill No. 1, which provided for the recodification, 
renumbering, and form revision of the entire body of the State’s 
laws. After extensive conferences and debates, the bill was enrolli- 
ed, signed, and approved by the Governor on February 24, 1953. 
However, the effective date was set forward to October 1, 1953, in 
order to afford the Legislature an opportunity to act upon an 
omnibus bill incorporating necessary amendments before adjourn- 
ment. 

The passage of House Bill No. 1 marks the third time in Ohio’s 
history that its lawmakers have approved a revision of the State’s 
statutes, the first having been submitted in 1880 and the second 
in 1910. The current revision was authorized by the 96th General 
Assembly and required seven years for completion. Over 4,000 
sections were eliminated from the code by the revisers and were 
repealed by the Legislature as obsolete, unconstitutional, or un- 
necessary. The approximately 19,000 sections which remain are 
arranged in 31 titles composed of 596 chapters. In addition, there 
are five chapters of general provisions which precede Title I. The 
titles are arranged alphabetically by subject, excepting the first 
four, and bear odd numbers to allow for the insertion of new titles 
which will have even numbers. A decimal system was employed in 
numbering the sections, with the title and chapter numbers placed 
to the left of the decimal and the section number to the right. 
Penalty provisions are noi collected in a separate division as they 
were in the General Code but are distributed throughout according 
to subject matter. Each penalty section bears the number - -.99 so 
that it may be easily located. Particular attention was directed to 
the revision of the headings of the sections, as well as to those of 
the chapters and titles, so that persons who are familiar with the 
organizational plan of the Revised Code should find that refer- 
ence to a general index is seldom necessary. 

Anticipating controversies which may arise concerning changes 
in the language of the General Code sections made during the re- 
vision process, the General Assembly clearly indicated that no 
change in substance was intended. The following addition to Chap- 
ter 1 of the General Provisions was concurred in by both houses: 

1.24 Declartion of Legislative Intent. 


That in enacting this act it is the intent of the General 
Assembly not to change the law as heretofore expressed 





*Reference Librarian, College of Law, The Ohio State University 
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by the section or sections of the General Code in effect on 

the date of enactment of this act. The provisions of the Re- 

vised Code relating to the corresponding section or sec- 

tions of the General Code shall be construed as restate- 

ments of and substituted in a continuing way for appli- 

cable existing statutory provisions, and not as new enact- 

ments. 

This provision should allay any fears which may exist as to the 
adverse effects of inadvertent changes of a substantive nature 
which are not only possible but practically inevitable in a revision 


of such magnitude. 











The Ohio Legislative Service Commission 
Mriuiarp H. Ruvup* 


When on June 13, 1953, Governor Lausche approved Senate 
Bill No. 76 creating the Ohio Legislative Service Commission, 
Ohio became the first state to consolidate several existing legis- 
lative service agencies having limited functions into one agency 
having the responsibility to provide a wide range of legislative 
services. As it will have a significant impact upon the Ohio legis- 
lative product, the act is of importance to the bar and the citizens 
of Ohio. The development is also of interest to all who are con- 
cerned with the improvement of the American state legislative 
process.! Thus, the act deserves analysis. 

To appreciate fully the significance of Senate Bill No. 76, 
it is necessary to understand its context. This requires a brief re- 
view of the legislative service movement in America and an ex- 
amination of the legislative service agencies existing in Ohio at 
the time this act was passed and the services they performed. 

LEGISLATIVE SERVICE MOVEMENT 

The development of formalized aid to the legislative process 
by a state agency established for that purpose had its beginnings 
in the work of a specialized reference division of the New York 
State Library in 1890. However, the founding of the Wisconsin 
Legislative Reference Library in 1901 under the energetic leader- 
ship of Dr. Charles McCarthy is generally considered as the begin- 
ning of the legislative service movement.” In the sixty odd years 
since, the legislative service agency has multiplied greatly in num- 
ber and in kind of service rendered and its staffs have increased 
substantially in professional competence. The most recent available 
tabulation shows that legislative reference services are being pro- 
vided in 45 states (either by an independent bureau or a special 
division of the state library in most states), that bill drafting 
services are provided the legislators in 42 states (either by an in- 
dependent legislative agency or a special division of the attorney 





* Professor of Law, University of Texas; Assistant Executive Director, 
Texas Legislative Council, 1950-1952. 

1 The improvement of the American state legislative process is one of the 
paramount domestic political problems of our times. The state must be made 
adequate for the task of responding to the needs of its people if the his- 
toric allocation of functions between the state and federal government are 
to be preserved. Lindsey, The Texas Legislative Council, 2 Baytor L. Rev. 
303, 317 (1950). 

2¥For a brief history of the development of legislative service agencies see 
Waker, THE LEcISLATIVE Process 318-331 (1948); 9 THe Boox or THe STarTes 
1952-1953 114-115, 124 (Council of State Governments 1952). 
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general’s department in a large number of states) that 28 
states have legislative councils or council-type agencies, that 16 
states have established code, statutory or law revision agencies, that 
eight states have legislative agencies concerned primarily with 
budgetary review and analysis (three other states have special di- 
visions of other legislative agencies devoted to the subject) and 
that three states have legislative post-audit agencies.* 

The wide use and acceptance of the legislative service agency 
reflected in statistics set out above seems ample evidence of the 
need for these agencies. It is not necessary to present here a brief 
for these agencies.t A moment’s reflection will make the major 
reasons apparent to the reader. The fact that the problems present- 
ing themselves to the state legislature have become more complex 
and frequently beyond the experience or knowledge of the legis- 
lator and that our knowledge about ourselves and our institutions 
has vastly increased means that the legislator needs help in col- 
lecting, organizing, and evaluating the information upon which he 
will base his political judgment. The part-time legislator cannot de- 
vote much time to research, bill drafting, and the other technical as- 
pects of the legislative process if he is to discharge adequately his 
political function. If he is not going to be almost wholly dependent 
upon the representations of the advocates made through their lob- 
byists or in person for information and analysis, he needs help from 
an independent source under his direction. The legislative service 
agency, then, is a method for harnessing the expert and freeing 
the legislator to perform his unique function—the making of 
political judgments and developing accommodations among com- 
peting social and economic forces. 


DEVELOPMENT OF LEGISLATIVE SERVICES IN OHIO 

Ohio is one of the pioneers in providing its legislators with 
assistance through the establishment of formal state organization 
for that purpose. The Ohio Legislative Reference Bureau had its 
beginnings in 1910. ‘In 1945 the General Assembly created the 
Commission on Code Revision and the Bureau of Code Revision. 
This was followed in 1947 by the establishment of the Ohio Legis- 
lative Research Commission and in 1949 by the creation of the Ohio 
Program Commission. The act creating the Ohio Legislative Serv- 
ice Commission, then, is the latest step in Ohio’s effort over the 
years to improve the form and substance of its laws by providing 





39 THe Boox Or Tue Srares 1952-1953 116-123 (Council of State Gov- 
ernments 1952). 

4This has been ably done elsewhere. Luce, LecisLative Procepure 563 
(1922); Wacker, THE Lecisnative Process 318 (1948); Schwartz, The Ohio 
Legislative Reference Bureau, 11 Onto Sr. L.J. 436-437 (1950); Glosser, Ohio 
Legislators Get Help, 40 Nat. Muntc. Rev. 468 (1951). 
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its legislature with assistance. 
Onto LEGISLATIVE REFERENCE BuREAU 

Efforts begun in 1908 resulted in the passage in 1910 of an 
act creating the legislative reference and information department 
of the Ohio State Library.’ Legislation in 1913 and in 1927 made 
some minor organizational changes. In 1933 the department was 
given independent status as the Legislative Reference Bureau. The 
Bureau is governed by the Legislative Reference Board composed 
of the Governor, the Clerk of the Senate and the Clerk of the 
House of Representatives; the Board appoints the Director and 
the Secretary of the Bureau. The services performed by the Bu- 
reau are those generally performed by the legislative reference 
agencies across the country. The three principal functions of the 
Ohio bureau are: (1) the drafting of bills and resolutions, (2) the 
maintenance of a complete file of the bills and resolutions intro- 
duced in the Ohio General Assembly (whether passed or not), and 
of the Acts of the General Assembly, and (3) maintenance of a ref- 
erence library and the provision of reference librarian service.° The 
Bureau has apparently acquired the confidence and respect of the 
Assembly, for its bill drafting skill especially. 


CoMMISSION AND BurEAvu OF CopE REVISION 


In 1945 the General Assembly created the Bureau of Code 
Revision and the Commission on Code Revision, which governs 
the Bureau, to undertake a continuous program of codification and 
statutory revision and of the adaptation of new legislation to the 
form and arrangement of the General Code.’ In 1947 the duties 
of the Bureau of Code Revision were expanded to include the duty 
to organize, publish, and sell the rules of the state agencies required 
to be filed with the Secretary of State under the Ohio Adminis- 
trative Procedure Act.* The Commission on Code Revision was 
composed of nine members—three Senators appointed by the 
President Pro-tempore of the Senate, three Representatives ap- 
pointed by the Speaker of the House and three persons appointed 
by the Governor. The members appointed by the Governor had 
six-year overlapping terms; thus there was a gubernatorial appoint- 
ment to be made every two years. The Commission gave direction 





5 As there is an excellent account of the history and work of the Bu- 
reau in an earlier volume of this journal, only a summary is presented here. 
Schwartz, The Ohio Legislative Reference Bureau, 11 Onto Sr. L.J. 436 (1950). 

6 Onro Gen. Cope § 798-3 sets out the duties of the Bureau. 

7 As there is an excellent account of the history and the work of the Com- 
mission and Bureau of Code Revision in an earlier volume of this journal, 
only a summary is presented here. Campbell, Continuous Code Revision in 
Ohio, 11 Omto Sr. L.J. 533 (1950). The act creating the Commission and 
Bureau is Senate Bill No. 208, 96th General Assembly (121 Ohio Laws 129). 

8 Senate Bill No. 194, 97th General Assembly (122 Ohio Laws 369). 
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to its staff or Bureau of Code Revision, which was headed by a 
director. 

The work of the Commission and Bureau of Code Revision 
is quite well known to the bar of Ohio; it is the work of this 
legislative service agency which has the most apparent impact 
upon the everyday practice of the lawyers of Ohio. This agency has 
made a substantial contribution towards the improvement of the 
organization and form of the Ohio statutes and has had an im- 
portant part in the elimination of considerable unconstitutional 
but unrepealed, obsolete, and unnecessary provisions of the 
statutes. 


Onto LEGISLATIVE RESEARCH COMMISSION 

The Legislative Research Commission was created in 1947 
and assigned as its primary mission the preparation of data “con- 
cerning the financial status of the state,” that is, fiscal review.® In 
addition, the Commission was authorized to “render such other aid 
and assistance to the legislative branch as may be required.”?” 
The Commission was composed of six members—-three Senators 
appointed by the President Pro-tempore of the Senate and three 
Representatives appointed by the Speaker of the House. The Com- 
mission was given a bi-partisan character by the requirement that 
no more than two of the three members appointed by each ap- 
pointing officer could be a member of the same political party. 
The Commission was assisted by a staff headed by the Director. 
The staff reached its peak of twelve in the 1953 legislative session. 

The Legislative Research Commission aided the Ohio legis- 
lative process primarily by directing its staff to provide staff re- 
ports and memoranda containing factual data and fiscal informa- 
tion on specific matters of legislative concern. Unlike similar legis- 
lative agencies in some states, such as in Texas, the Legislative 
Research Commission was not given the task of preparing the 
state’s budget or of preparing the appropriation bills. These tasks 
remained those of the Director of Finance and of the Superinten- 
dent of the Budget, respectively.1! In the field of budgetary and 
revenue review and analysis, it was apparently expected that the 
Commission would provide the assembly with additional data and 
analysis to assist the legislator in understanding and evaluating 
the executive proposals. 

The authority granted the Commission to render “other aid 
and assistance” was employed to make the Commission’s staff the 
principal source of research into legislative problems of both a 





9The act creating the Commission is House Bill No. 456, 97th General 
Assembly (122 Ohio Laws 488). 

10122 Ohio Laws 488, § 76-14. 

11 Onto Gen. Cope § 154-31 (2). 
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financial and non-financial nature. The information made available 
to the members of the General Assembly ranged from one or two 
page mimeographed statistical summaries, to information bulletins 
containing tables of data relevant to a given problem, to research 
publications containing the results of investigation and comparative 
data from other states.!” 


Oxto Procram CoMMISSION 

The Ohio Program Commission, which had functioned since 
1943, was placed on a permanent basis in 1949.'* The language of 
the act creating the Commission indicates that the development 
of a public works program was the primary mission assigned to the 
Commission.’ However, the Commission did not limit its inquiry 
to this area. The Program Commission consisted of twenty-one 
members — the President of the Senate, the President Pro-tempore 
of the Senate and five senators appointed by him, the Speaker of 
the House and five representatives appointed by him, five desig- 
nated heads of state departments and three persons appointed by 
the Governor, who might be private citizens. The most recent 
gubernatorial appointees were a college president, an editor and a 
professor of government. The Commission was assisted by a per- 
manent staff consisting of an Executive Secretary, a public infor- 
mational and editorial assistant, and two secretaries. 

The Program Commission served the function in Ohio which 
the legislative council serves in many states. In composition, it 
followed the original legislative council concept by including mem- 
bers of the executive branch on the Commission; it was felt by the 
National Municipal League that the council would be a means of 





12 For example, the Commission issued on March 24, 1953, a two-page 
summary of the revenue results of the gasoline and diesel fuel tax and yields 
that could be anticipated from an increase in gasoline tax rates. Ounto’s RANK 
In Enucation (Ohio Legislative Research Comm’n, Informational Bull. No. 
1, 1953) presents comparative economic data concerning Ohio’s support of its 
public schools and its comparative ability to support them. CoNFIDENTIALITY 
oF PusLic ASSISTANCE Recorps (Ohio Legislative Research Comm’n, Research 
Publication No. 5, 1953); CeNTRALIZATION OF OCCUPATIONAL LICENSING AGEN- 
cies (Ohio Legislative Research Comm’n, Research Publication No. 2, 1953); 
and TAXATION oF Part-Mutuet Wacerinc (Ohio Legislative Research Comm’n, 
Research Publication No. 1, 1933) indicate the range of the research reports. 

13 For an excellent account of the history and the work of the Commission 
see Glosser, Ohio Legislators Get Help, 40 Nat. Munic. Rev. 468 (1951). The 
act creating the Commission is Senate Bill No. 230, 98th General Assembly 
(123 Ohio Laws 859). This act was amended in 1951, inter alia, to make it 
clear that the senatorial appointments were to be made by the President 
Pro-tempore, to authorize the Commission to appoint study committees upon 
which non-members could serve and to grant the Commission the subpoena 
power. Senate Bill No. 327, 99th General Assembly (124 Ohio Laws 457). 

14123 Ohio Laws 859, § 377. 
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bridging the gap between the executive and legislative branches.'* 
The legislative council or council-type agency in most states, how- 
ever, is more purely a permanent interim legislative committee 
and contains only legislative membership. 

The Commission used the study committee composed of com- 
mission and non-commission members extensively. During the 
1951-1952 biennium there were 312 appointments to study com- 
mittees. The study committees ordinarily included a few members 
of the Program Commission, a substantial number of legislators, 
representatives of the administrative department responsible for 
the function being studied, several technical experts from the 
universities and colleges, and a large number of citizens who were 
particularly interested or experienced in the field under study. 
In view of the size of the Commission’s staff, it seems clear that 
the Commission could not provide the study committees with re- 
search staffs and that the Commission itself could not undertake 
research with its own staff on any scale. Apparently, the study 
committees were able to tap the large fund of knowledge held by 
its members on the subject and to get data from the state depart- 
ment concerned through the members from that department on 
the study committee. 

An examination of the Commission’s Biennial Report 1951- 
1952 indicates that the material furnished the legislators by the 
Commission was largely opinion, recommendation for action, and 
argument in support of that recommendation.’® It seems, then, that 
it was the function of the Commission to pool the judgment, knowl- 
edge and experience of able public and private citizens of the 
state on questions of legislative concern.'’ The study committee 
seems to be an important device in attaining this objective. It 
should be noted that the study committee made its report to the 
Commission and the Commission then passed upon the recommen- 
dations, approving most, modifying some, and disapproving some. 
Ali of the study committee’s report, however, was submitted to the 
Governor and General Assembly. The Commission, then, was the 
steering committee and also the final policy formulator. 





15 Revisep PRELIMINARY REPORT OF SPECIAL COMMITTEE ON ORGANIZATION 
or LecIstaTive Services TO LEGISLATIVE SERVICE CONFERENCE I-9 (Council of 
State Governments, Sept. 1953). The legislative council idea was originally 
proposed in the Model State Constitution drafted by the Committee on State 
Governments of the National Municipal League in 1921. 

16See for example the Public Assistance Committee’s report on ad- 
mission of senile aged to mental institutions. BrennraL Report 1951-1952 98-99 
(Ohio Program Commission 1953). 

17The study committee may also have served another important pur- 
pose; it may have served as a conference table at which diverse interests met 
and found areas of agreement and then forwarded these agreements on state 
policy to the legislature for action. 
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The matters of inquiry by the Commission were quite diverse. 
The recommendations range from matters requiring only adminis- 
trative action to matters requiring constitutional amendment and 
from matters which are very specific and limited to matters which 
are of wide interest and impact.'® 


Onto LEGISLATIVE SERVICE COMMISSION ACT 


In this context the Ohio Legislative Service Commission was 
created and the Commission and Bureau of Code Revision, the 
Legislative Research Commission and the Ohio Program Commis- 
sion abolished and their files and functions turned over to the 
newly created Commission.'® The bill was originally drafted to 
abolish the Legislative Reference Bureau also, but before the bill 
was enacted into law it was changed so as to preserve the Bureau. 


The act makes it express that the Commission is a part of the 
legislative branch and provides that the Commission shall be com- 
posed of 14 members of the General Assembly.” This follows the 
organizational form of the Legislative Research Commission and 
is in contrast with the hybrid legislative-executive governing 
boards of the Legislative Reference Bureau, Bureau of Code Re- 
vision and Ohio Program Commission. If the Commission is to 
be a legislative agency, it seems logical that its governing board 
should be composed entirely of legislators and selected by the 
legislative branch. In this, the act follows the trend in recent 
legislative service agency acts in other states. 

The Commission is composed of fourteen members — the 
President Pro-tempore of the Senate and six senators appointed 
by him and the Speaker of the House and six representatives 
appointed by him. The fact that the President Pro-tempore and 
not the Lieutenant Governor as President of the Senate is made 
a member of the Commission and given the power to appoint the 
senators to the Commission makes the Commission representative 
of and responsible to the legislative leadership. It must be re- 
membered that the president pro-tempore is selected by the senate 
membership, and so is a leader of the senate majority, but that the 





18The recommendations to the 100th General Assembly, for example, 
include a recommendation that the position of engineer in charge of the 
field division of the Highway Department be removed from the Deputy-Di- 
rector status and be placed in the classified service, that the constitution 
be amended to prescribe four year terms for the office of Governor, Lieuten- 
ant Governor, Attorney General, Secretary of State and State Treasurer, 
that sale of milk at retail in refrigerated dispensers be legalized, and that a 
Department of Revenue be established. BrenntaL Report 1951-1952 61, 127, 
29, 125 (Ohio Program Commission 1953). 

19 Senate Bill No. 76, 100th General Assembly. 

20Onto Gen. Cope § 103.11. 
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President of the Senate is elected by the people at large and may 
not necessarily be a member of the majority party in the senate. 
These provisions of the act, therefore, seem desirable. The pro- 
vision that no more than four of the six appointments made by 
each appointing officer may be from the same political party 
gives the commission a bi-partisan character. Although its member- 
ship will be bi-partisan, it will not necessarily be representative 
of the two parties. If it had been the intention to make the Com- 
mission the “interim legislature” wherein the majority and minor- 
ity party meet between sessions to work out their differences on 
major policy questions, the act logically should have granted to 
the minority party leadership the right to appoint the two minority 
members from each house. The present provision certainly does 
not prevent the appointing officers from consulting the minority 
leadership concerning its preferences on the appointments of 
minority members. However, it does permit the appointing officer 
to follow the letter and disregard the spirit of the provision by 
appointing a weak or unrepresentative member of the minority 
party; this has occurred in other states having such a provision. 
On the other hand, it may be that the importance of party in state 
legislative issues may be overstated; the division on a question 
may be more frequently on other bases, such as rural versus city, 
than on the basis of party membership.” To the extent that this 
is true, it may be more important that the appointing officers ap- 
point legislators who are able, willing to give considerable time 
to this work, and representative of the different geographic, eco- 
nomic, and social groups in the state than that they give strict 
political party representation. 

The Commission is authorized to establish the study commit- 
tees having considerable non-commission membership which were 
employed so extensively by the Ohio Program Commission.” At 
least one member of each study committee must be a member of 
the commission; this requirement should give the Commission some 
control over the study committee and also provide a liaison. It does 
mean that the Commission must accept responsibility for the con- 
duct and work of the study committee, but this seems reasonable. 
As these study committees will be attached to an agency which 
will have a substantial research staff, they will probably be able 
to make even more valuable contributions to the Commission and 
thus to the General Assembly in policy guidance than did the study 





21For an illuminating recent study showing the relative unimportance 
of party affiliation to votes on substantive policy questions see Keefe, Party 
Government and Lawmaking in Illinois General Assembly, 47 NorTHwESTERN 
U. L. Rev. 55 (1952). 

22 Onto Gen. Cope § 103.12. 











1953] OHIO LEGISLATIVE SERVICE COMMISSION 401 


committees of the Ohio Program Commission. It would seem to be 
an inefficient use of the valuable time of the able, expert and ex- 
perienced persons appointed to study committees to expect them to 
collect, organize, and evaluate the basic facts; it would seem more 
reasonable to have a professional staff do this and use the study 
committee to develop recommendations for legislative action, which 
is the more sensitive and difficult task. 

The Commission is granted adequate powers of investigation. 
Any member of the Commission may issue a subpoena and sub- 
poena duces tecum, administer oaths and direct the taking of de- 
positions of witnesses within and without the state. On application 
of the Commission, the county prosecutor must bring proceedings 
for contempt for disregarding a subpoena or improperly refusing 
to testify.”* 

The Commission or a committee thereof when authorized by 
the Commission may hold public hearings.”* The limitation on pub- 
lic hearings by committees is sound. The Commission is thus given 
the means of policing its committees so as to prevent them from 
bringing discredit on the Commission or using the public hearings 
for improper purposes. 

The Commission is served by a staff headed by the director, 
who is the secretary of the Commission and also its chief adminis- 
trative officer. It is noteworthy that all officers and employees of 
the commission serve at the pleasure of the commission.** This 
means that the staff will not be granted civil service tenure pro- 
tections and that the director will not have full control over his 
staff. This has important implications concerning the character of 
the staff and its relationship to the Commission. While it is true 
that the staff’s value judgments will have an impact upon the 
policy formulations of the legislators they serve no matter how 
great an effort the staff makes at objectivity and detachment from 
policy making,”* it seems that the role of policy formulation should 
be assumed by the Commission and should not be usurped by the 
staff. If the staff is deep in policy formulation and justification, its 
research product is likely to be less a search for the facts than an 
arrangement and selection of facts to justify some policy position. 
The purist would argue it is the legislator-commission member 
who has been selected by the people for policy making and so he 
should perform this function and not the Commission’s employees. 
Admitting that the question of participation of the staff in policy 





23 Onto Gen. Cone § 103.17. 

24 Onto Gen. Cope § 103.16. 

25 Onto Gen. Cone § 103.19. 

26For a very provocative analysis of the impact of staff services to the 
legislature on policy see Meller, 5 Western Pot. Q. 109 (1952). 
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formulation is probably only a question of degree, the writer’s 
experience and conviction are that the staff should eschew partici- 
pation in policy making. However, does not the provision of the 
Commission act making the tenure of the staff members subject 
to the pleasure of the Commission look toward making the staff 
politically responsive and responsible? 


It has been asserted that the governing body of the legislative 
agency, such as the Commission, should engage the director and 
then give him full authority to hire and fire the rest of the staff.?" 
This makes the director clearly responsible for the conduct of the 
staff; for it is argued that the director cannot reasonably be con- 
sidered responsible for a staff which he has not selected and which 
he cannot discharge. Although the act does not speak to the ques- 
tion of who shall select the staff, it does give the Commission and 
not the director the power of discharge. This seems to run counter, 
in spirit at least, to the above argument. It is probable, though, 
that the Commission will defer to the director in the selection and 
discharge of the staff and hold him responsible. At least, that seems 
the route more likely to lead to the acquisition of a competent pro- 
fessional staff. In view of the close relationship of the staff to the 
sensitive area of policy formulation the provision placing the staff 
outside of the civil service seems reasonable. This discussion points 
up that one of the problems of the Commission in its initial years, 
perhaps a continuing problem, will be to define the role of the 
Commission and of the staff. 


The merit of any political institution is measured by the serv- 
ices it performs. Hence, it is important to examine the functions 
assigned to the Legislative Service Commission.** The act is draft- 
ed, and properly so, to permit the Commission to develop over the 
years the precise nature of the services performed, taking into ac- 
count the demands of the Assembly, needs, and resources. There- 
fore, it cannot be flatly said that the Commission will perform 
certain functions at a given level of performance. However, the 
kinds of services or functions can be indicated. The following table 
sets out the services which will be performed by the Commission 
and by the Legislative Reference Bureau and shows which agency, 
if any, previously provided that service. 





27 REvIsep PRELIMINARY RePorRT OF SPECIAL COMMITTEE ON ORGANIZATION 
or LecrstaTive Services TO LEGISLATIVE SERVICE CONFERENCE IV-20 (Council 
of State Governments, Sept. 1953). 

28 Onto Gen. Cope § 103.13, 103.14, and 103.15 set out the duties of the 
Legislative Service Commission. 
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Acency Provipinc LEGISLATIVE SERVICES IN OHIO BEFORE AND 
AFTER PassaGE OF OuIO LEGISLATIVE SERVICE COMMISSION ACT 


The Legislative Service“ 
1. Indexing & summar- 
izing legislative session 
developments 

2. Information & refer- 
ence services 

3. Orientation Confer- 
ences for Legislators 


4. Bill Drafting 


5. Legislative Counsel- 
ing 

6. Statutory & Code 
Revision 

7. Budgetary & Fiscal 
Review & Analysis 

8. Post-Audit 


9. Assistance on Policy 
Problems 


10. Continuing Review 


Agency Before Act 
Leg. Ref. Bur. 


Leg. Ref. Bur. 


Leg. Ref. Bur. 


Comm. & Bur. of 
Code Rev. 

Leg. Research 
Comm. 


Leg. Research 
Comm. & Pro- 
gram Comm. 


Program Comm. 


Agency After Act 
Leg. Ref. Bur. & 
Leg. Serv. Comm. 


Leg. Ref. Bur. 


Leg. Ref. Bur. & 
Leg. Serv. Comm. 


Leg. Serv. Comm. 


Leg. Serv. Comm. 


Leg. Serv. Comm. 


Leg. Serv. Comm. 





of Governmental Prob- 
lems 


11. Substantive Law 
Revision 
12. Leg. Housekeeping 
Services 


a.) This classification of legislative services or functions is taken 
from REVISED PRELIMINARY REPORT OF SPECIAI COM- 
MITTEE ON ORGANIZATION OF LEGISLATIVE SERVICES 
TO LEGISLATIVE SERVICE CONFERENCE Ch. III (Council 
of State Governments Sept. 1953). 


It is apparent from the above table, which, wihle not present- 
ing a completely accurate and detailed picture, is reasonably in- 
dicative, that the important change made by the act under discus- 
sion is not in directing the provision of new kinds of legislative 
services but in reorganizing the means by which they will be pro- 
vided. In terms of the end product this is not an unimportant 
change. 


As was suggested above, the major change made by the act 
under discussion is organizational; it consolidates three legislative 
agencies into one. The Commission and Bureau of Code Revision, 
Legislative Research Commission and Ohio Program Commission 
are merged into the Ohio Legislative Service Commission. This 
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means that legislative services will be performed in the future by 
two autonomous agencies, the Commission and the Ohio Legislative 
Reference Bureau, instead of by four as in the past. Senate Bill 
No. 76 as originally drafted also merged the Legislative Reference 
Bureau, but for reasons not known to the writer the Bureau was 
omitted from the agencies to be abolished by the Act. The section 
of the Commission Act setting forth the Commission’s duties seems 
to charge the Commission with the responsibilities now discharged 
by the Bureau.”® This apparent duplication of functions may not 
in fact develop. Although it is too early to know just how the 
agencies will divide responsibilities in the overlapping areas,*° it 
is likely that the two agencies will work out a functional distribu- 
tion of the overlapping duties. 

The act creating the Ohio Legislative Service Commission is 
apparently the first successful effort by any state to consolidate 
legislative services previously provided by several independent 
agencies into one agency. The fact that some of the thinking in 
the legislative service field has been in terms of an agency to 
perform a specific function has probably contributed to the crea- 
tion of additional agencies when new services were desired in a 
given state instead of assigning the job to an existing agency. Very 
probably in many states, the fact that the organization and person- 
nel of the existing agency did not seem suitable to the perform- 
ance of the desired additional service also contributed to the de- 
cision to create a new agency. Whatever the reasons, certainly the 
experience in Ohio has been typical. While a few states have as- 
signed a wide range of legislative service responsibilities to a single 
agency,*! the usual approach has been to create the additional 
legislative agency. The result is that most states have two or more 
permanent legislative service agencies; California, Kansas and 
Texas each have four.*” 

The talk in legislative services circles is that the next major 
trend in the field will be the consolidation of the service agencies. 
This conforms to popular organizational objectives: simplification, 
streamlining, and elimination of government bureaus. It is this 
organizational change in the provision of legislative services in 





29 Onto Rev. Cope § 103.13 (C), (E), (F) and (I) sets out the duties of the 
Commission which seem to correspond with those assigned to the Legislative 
Reference Bureau by Onto Gen. Cope § 798-3. 

30It has been suggested to the writer that the Legislative Reference Bu- 
reau will continue as the primary bill drafting agency. This is apparently a 
prediction and not a statement of established fact. 

31 For example, North Dakota Legislative Research Committee, N.D. Rev. 
Cove § 54-3502 (1943); Missouri Committee on Legislative Research, Mo. 
Rev. Srat. §§ 23.020, 23.030, 23.040, 23.050, 23.090 (1949). 

329 Boox Or THe Srates 1952-1953 116-121 (1952). 
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Ohio that is of most interest to persons all around the country who 
are concerned with this field of government. Let us examine, then, 
the advantages which may be gained and lost by the consolidation 
and problems which may have been created and avoided thereby.** 


The consolidation resulting from this act should result in cer- 
tain economies. There is a certain irreducible minimum of work in- 
volved in the housekeeping functions of any agency, such as pre- 
paring payrolis. Combining the agencies will reduce the total of this 
overhead. Combining the staffs will permit another economy. The 
nature of some legislative services such as bill drafting and pro- 
viding information to legislators on specific problems is such that 
most of the work is done while the legislature is in session; 
the presence of the legislature in the capitol does not affect the 
daily work load in other service fields, such as code revision. Hav- 
ing the staffs combined means that staff can be more easily shifted 
to tasks which must be done immediately. This means that fewer 
additional persons will need to be hired to do the session-time tasks. 
As persons hired just for the session are likely to be less skilled 
and experienced than permanent personnel, it is likely that the 
service performed by the consolidated agency will be better. 

The integration of staff resulting from this act will bring other 
benefits. Problems studied in making a fiscal analysis may also be 
encountered subsequently in answering a request for bill drafting 
service. If two agencies perform the two services it probably means 
that the problem must be briefed twice; however, if both tasks 
are done by the same agency, it is probable that the problems need 
not be re-briefed. As the Commission has a bigger mission than 
any of its predecessors, it will have a larger staff. The larger the 
staff the more likely it is that most of the different experts in state 
government problems can be acquired for the staff. Also, the larger 
staff will mean greater stability and continuity, as the departure 
of one staff man will be a lesser disruption to the larger staff. 


The integration resulting from the Commission Act should 
also mean there may be more effective control over the factors 
which influence the legislature. As the fourteen-member Commis- 
sion will perform or supervise the bulk of the legislative services, 
it can keep a better control over the work done. The fewer the 
number of interim legislative committees the more likely it is that 
their work will be responsive to the legislative leadership. 

Consolidation of legislative service agencies is not done without 
some sacrifice. The fourteen legislators comprising the Legislative 





33 Revisep PRELIMINARY Report By SpecIAL COMMITTEE ON ORGANIZATION 
or LEGISLATIVE SERVICES TO LEGISLATIVE SERVICE CONFERENCE IV-8, IV-9 (Coun- 
cil of State Governments Sept. 1953) contains a summary of expected advan- 
tages and disadvantages of integration. 








406 OHIO STATE LAW JOURNAL [Vol. 14 


Service Commission will find that the formulation of institution 
policy, giving general direction to its study committees and staff 
and submitting policy recommendations to the General Assembly 
for an agency with the Commission’s wide jurisdiction and respon- 
sibilities is a time consuming task. It may be a greater task than we 
can reasonably expect the part-time legislator to perform. Spread- 
ing the work among two to four agencies may be advantageous. 
Placing upon the part-time state legislator an unreasonably large 
amount of interim work may result in the work not getting done, 
it being done at too great a personal sacrifice on the part cf the 
legislator, or the agency’s decisions being made by the minority 
who can be present at most of the meetings. This is undesirable. 

Another possible disadvantage in concentrating legislator par- 
ticipation in fourteen members of one agency means the educational 
value of participating in interim studies is available to a smaller 
number of legislators. Many legislators consider service on a legis- 
lative council-type agency an enriching experience. However, the 
use of a liberal number of legislators on the Commission’s study 
committees may more than compensate for any loss of opportunity 
for legislator education in the operation and problems of his state 
government resulting from the consolidation. 

Consolidation of the direction of the legislative service activity 
in the fourteen-member Commission may also increase the risk of 
the Commissin being tagged the “little legislature” and the legis- 
lators not appointed becoming antagonistic to the Commission and 
its work. This did become a serious problem in at least one state. 
Having two or more permanent interim agencies does spread the 
service and honor around somewhat more and so reduce the risk. 
Again, the use of a large number of legislators on the study com- 
mittees may minimize this risk. 

When an agency is assigned a number of different tasks, it is 
likely that it does not’do each at the same level of performance. 
The interest of the agency leadership and their judgment as to what 
is important will mean that certain functions are emphasized. 
Thus, it might happen that the director’s principal interest was 
code revision and as a result the staff effort and Commission at- 
tention would be directed primarily towards that function. This 
would mean that other services would not be performed at all or 
only on a minimum basis. When several legislative agencies are 
each assigned their functional areas the kind of imbalance men- 
tioned probably will not occur. The danger mentioned here can 
be avoided if the Commission keeps the problem in mind. 

Consolidation means that all of the eggs are in one basket. 
Thus, if the legislators governing the agency or the director and top 
staff are not adequate for the task, proceed improperly or other- 
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wise fail to function properly, all of the legislative services suffer. 
However, if there were several legislative agencies, such a con- 
tingency would adversely affect only a segment of the legislative 
services. 

It is probably true that the staff should and will participate 
in policy formulation to lesser degree in the performance of some 
legislative services than of others. The draftsman asked to produce 
a bill on a subject who is given ill-defined objectives and guide 
lines must make a considerable number of value judgments if he 
is to draft the bill; not necessarily so the researcher developing 
data on Ohio’s road and highway problems, who can more easily 
leave policy formulation to the study committee or the Commmis- 
sion. Also, it may be that we want value judgments from the 
budget analyst but not from the revisor. However, if the same staff 
is to perform all the services it may be difficult to define the staff’s 
role in different terms for the different work and then to adhere 
to that definition in practice. The tendency may be for the staff 
to assume the same relationship to policy making in all of its 
functions. This is undesirable. 

It may be that the added expense and inefficiency of the sev- 
eral legislative agencies may be worth the cost in avoiding the 
special problems of the single multi-purpose legislative service 
agency. It is to be hoped, however, that these anticipated prob- 
lems do not develop. The Ohio Legislative Commission Act repre- 
sents an important step ‘for Ohio. Its work will be watched with 
interest not only in Ohio but throughout the country. 








The Right of Appeal By Administrative 
Authority From Adverse Judicial Rulings 


Ervin H. Potuack* anp Harriet S. Martin** 


The Supreme Court of Ohio in a recent decision unanimously 
ruled that the Ohio Department of Liquor Control, its Director, 
and the Board of Liquor Control are without authority to appeal 
from a decision of the Court of Common Pleas which reversed the 
Board’s order.! 

Two cases were involved in that decision. The Director caused 
a citation to issue against Corn, the holder of certain liquor permits, 
to show cause why such permits should not be revoked. Subse- 
quently, the Director rejected Corn’s application for renewal of 
the permits which were the subject of dispute in the citation case. 
The hearing on the citation and the appeal from the order of the 
Director refusing renewal were considered by the Board on the 
same day and the order entered by it in each instance was adverse 
to Corn. 

The Court of Common Pleas reversed the Board on both rul- 
ings, whereupon the Director, the Department, and the Board ap- 
pealed to the Court of Appeals which resulted in a reversal of the 
lower court’s decision. Then Corn appealed to the Ohio Supreme 
Court. The Supreme Court held that the Court of Appeals erred 
in overruling Corn’s motion to dismiss the appeals by the adminis- 
trative representatives inasmuch as leave to appeal must be con- 
ferred by the Constitution or by statute and an examination of 
those sources failed to disclose that the appellees were empowered 
with the requisite authority. In construing the Administrative Pro- 
cedure Act of Ohio,? which is applicable to proceedings before the 
Board, the Supreme Court decided that the right of appeal granted 
by the Act is limited to those persons whose interests are subject 
to adjudication by the’ Board. The Court concluded that neither the 
Director, the Board, nor the Department was aggrieved by the ad- 
verse ruling and that since the Board is essentially a quasi-judicial 
body, comparable to a court, it is without the necessary interest 
to appeal from a reversal of its rulings. The Court emphasized that 
numerous Ohio agencies have been granted the right to appeal 





* Associate Professor of Law and Law Librarian, College of Law, The 
Ohio State University. 

** Reference Librarian, College of Law, The Ohio State University. 

1Corn, D.B.A. Colonial Inn Restaurant, v. Board of Liquor Control, 160 
Ohio St. 9 (1953). 

2 Onto Rev. Cope §§ 119.01 to 119.13, inc. (1953). 
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whereas no similar measures have been enacted with respect to the 
Department of Liquor Control or its related divisions. 

The Corn decision is of particular significance locally since its 
effect is to deny any claim to a right of appeal that might be as- 
serted by other state agencies which come under the Administra- 
tive Procedure Act but which, like the Liquor Department, are un- 
able to point to specific statutory authorization for appeal from ad- 
verse judicial rulings. 

Aside from its local import, the decision is noteworthy for it 
adds to the growing list of cases of state courts which have denied 
the right of administrative agencies to seek a review of reversals 
of their rulings or orders. Obviously, the issue does not arise if 
the legislature grants the power of appeal to an agency in clear 
and explicit terms, for then the courts are prone to recognize 
the legislative mandate. 

The area of conflict manifests itself in those statutes which are 
silent as to the matter of appeal or are couched in such ambiguous 
terms that the legislative intent is unclear or unascertainable. 
Judicial interpretation of such legislation has resulted in a diver- 
gence of opinion. The result has been that slightly more than one 
half of the courts of the several states have refused to grant an 
agency the opportunity to defend its rulings in an appellate pro- 
ceeding.® 

In determining whether an agency is entitled to appeal, the 
courts looked initially to the common law for a solution. Since it 
is axiomatic that there was no right to appeal at common law, 
the privilege must be evidenced by constitutional grant or legis- 
lative enactment. To those courts which have denied the right, the 
absence of a specific grant is conclusive since they are unwilling 
to find the agency a “party aggrieved” or a “person interested” 
within the meaning of general appellate statutes.* 

Modern appeal procedure has been needlessly constricted by 
some courts to the narrow limits of the adversary system, thus 
limiting the resolution of conflicts to those of private litigants 
whose interests are directly affected. Those courts have refused to 
recognize the unique and distinctive nature of the administrative 
agency, holding firm to the view that its adjudicative functions 
give it the controlling characteristics of a judicial body. Therefore, 





3 The annotation in 117 A.L.R. 216 (1938), on the right of public boards 
and officials to appeal from adverse rulings indicates that a majority of the 
courts have denied the right. It lists 14 decisions against, and 6 in favor of 
appeal. Taking into account the decisions which were not included in the 
annotation and those rendered after 1938, a more accurate statement now 
would be that the decisions denying the right maintain an almost negligible 
majority. 

4Corn v. Board of Liquor Control, supra note 1. 
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they reason that since a court has no interest in maintaining its 
decisions at the appellate level, the agency is similarly bound. 

On the other hand, those courts which sanction appeals by 
agencies have not forced them into a Procrustean mold designed 
initially for other purposes. They conceive of the administrative 
body as a distinct organ of government only superficially analogous 
to a court in its quasi-judicial functions. Thus, they have held that 
although the agency’s interest is not the same as the private 
litigants’, the administrative unit is sufficiently “aggrieved” as a 
representative of the public interest to seek review of adverse 
rulings under the general law governing appeals. Therefore, in 
the absence of specific statutory prohibition, administrative appeals 
have been allowed by them.® 


ZONING BOARDS 


The decisions of courts which have adjudicated the right of 
a zoning board of appeals or adjustment to appeal from a reversal 
of its order or ruling are especially representative of this judicial 
conflict. This is true primarily because the statutes or ordinances 
which create the zoning boards are relatively uniform from one 
jurisdiction to another, and secondarily, because these decisions 
articulate the cogent reasons favorable or unfavorable to the grant- 
ing of such appeals. 

It is the standard practice for a legislative body which promul- 
gates zoning regulations to incorporate a provision for the establish- 
ment of a zoning board of appeals or adjustment.* The board's 
primary function is to review the actions of the officials charged 
with the administration and enforcement of the zoning regulations.’ 
As a general rule, it is also within the province of the board to al- 
low deviations from the requirements of the zoning statute, if the 
board, after due deliberation, concludes that adherence to the 
strict letter of the regulations would result in unnecessary or un- 
reasonable hardship to an individual.* 

With minor variations, the statutes provide that any person 
aggrieved by a decision of the zoning board may appeal to a specific 





5 An irrigation district was entitled as a person aggrieved to maintain an 
appeal from an adverse ruling in the case of In re Heart River Irr. Dist. Stark 
et al v. Heart River Irr. Dist., 77 N.D. 827, 47 N.W. 2d 126 (1951). The court 
said at page 832, “An intention on the part of the legislature to deny the 
right of appeal because of a failure or omission to provide therefor in a special 
act will not be lightly assumed or inferred. The right to appeal is a substan- 
tive right, and while it is purely statutory, a statute will not be construed as 
taking away the right of appeal unless the language used clearly shows such 
an intent.” 

68 McQuruin, MunicrpaL Corporations § 25.228 et seq. (3rd ed. 1949). 

7Id., § 25.232. 

8 Id. § 25.233. 
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court which has authority to reverse, affirm, or modify the ruling.® 
Generally, the statutes do not name the board as a party to the ap- 
peal in the lower court by the person aggrieved or provide that 
the board or the person aggrieved may appeal adverse rulings to 
the higher courts. 

Two cases have been repeatedly cited as authority for denying 
zoning boards the right to appeal, namely, Miles v. McKinney,'® 
and Appeal of Board of Adjustment, Lansdowne Borough."' In 
each case the decision of the zoning board to grant a building per- 
mit or exempt property owners from zoning restrictions was re- 
versed and each board was unsuccessful in its attempt to obtain 
a review of the reversal. 

The zoning statute in the Miles case contained a unique pro- 
vision that “an appeal may be taken to the Court of Appeals from 
any decision of the said court of Record reviewing the decision of 
the Board of zoning appeals.”!* (Italics added). In consonance with 
the plain meaning of the statute, as this principle of legislative 
interpretation was applied by the Maryland court, the provision 
would seem to cover a decision adverse to the board as well as 
one adverse to the private litigants. However, this language was 
ignored by the court and its ruling, denying the agency a right 
to appeal, was founded on the provision which authorized an ap- 
peal by the person aggrieved. The court concluded that the board, 
as a quasi-judicial body, is not “aggrieved” by a reversal of its 
rulings. 





°The enabling act of Connecticut is typical. It provides: 

“Any person or persons severally or jointly aggrieved by any decision of 
said board, or any officer, department, board or bureau of any municipality, 
charged with the enforcement of any order, requirement or decision of said 
board, may . . . take an appeal to the court of common pleas of the county 
in which such municipality shall be located, which appeal shall be made 
returnable to such court in the same manner as that prescribed for civil ac- 


tions brought to such court. . . . The court, upon such appeal, and after 
hearing thereon, may reverse or affirm, wholly or partly, or may modify 
or reverse the decision appealed from. .. .” 1 Conn. Gen. Srat. § 844 (1949). 


10174 Md. 551, 199A 540, 117 A.L.R. 207 (1938). This decision is sup- 
ported by Boeder v. Brown, 65 A. 2d 333 (Md. Sup. Ct. 1949) and Knox v 
Mayor and City Council of Baltimore, 180 Md. 88, 23 A. 2d 15 (1941). 

11 313 Pa. 523, 170 Atl. 867 (1934). 

12 Mp. Cope 1939 (Flack’s 1951 ed.).; Art. 66 B, § 7 [Acts 1935, Ch. 448, p. 
952]. 

13 In the Miles case, supra note 10 at 560, the Maryland Court said of the 
function of the zoning board, “Such a function involves the exercise of dis- 
creation and judgment and is in its nature judicial.” 

In the later case of Dal Maso v. Board of County Commissioners of Prince 
George’s County, 182 Md. 200, 34A, 2d 464 (1943), where the issue was not 
the right of a zoning board to appeal but whether the board could rescind 
one order and substitute another, the court rejected the judicial analogy and 
held that the first order was not res judicata since the decisions of the board 
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In the Lansdowne case, the Pennsylvania Supreme Court de- 
cided that the zoning board was not injuriously affected by the 
decision which reversed its order, although several years earlier 
the Court had held that a zoning board of the City of Pittsburgh 
was entitled to be heard in court or to appear as a party to an 
appeal.'* 

Other jurisdictions have espoused the reasoning articulated in 
these two decisions. Their denials of the right to appeal have been 
based on one of the two following reasons: 

1. The enabling act which provides for the creation of the 
board does not list the right to appeal among its enumerated 
powers.!® 

2. The general law governing appeals applies only to persons 
aggrieved and therefore does not include the board which acts as 
an impartial arbiter with no interest in the proceedings other than 
to decide the question presented for determination.’ 

In contrast to the opinions which have denied the right of 
zoning boards to appeal are the decisions in Board of Adjustment 
of City of Fort Worth v. Stovall'? and Rommell v. Walsh.'8 

In the Stovall case the Texas Court of Civil Appeals held that 
the board was not entitled to appeal!® but its decision was reversed 
on the ground that the board is a proper representative of the pub- 





are not judgments or decrees. The court said at page 205, “Administrative 
boards and officials are arms and instrumentalities of the Legislature, and 
are not judicial at all... .” 

14In Appeal of Ward, 289 Pa. 458, 137 Atl. 630 (1927), the court stated that 
in view of the statute allowing costs to be assessed against the board on 
disposition of an appeal from its ruling, that it was entitled to be heard. The 
statute under which the Pittsburgh zoning board was created has the following 
provision as to costs: “Costs shall not be allowed against the board, unless it 
shall appear to the court that it acted with gross negligence or in bad faith 
or with malice in making the decision appealed from.” Purpon’s Pa. Srar. 
ANN. 1938 Trr. 53, § 10759 [Act of 1923, P.L. 122, § 9]. 

The statute involved in the Lansdowne case has the same provision as 
to costs, Purpon’s Pa. Strat. Ann. 1931, Trt. 53, § 15737 [Act of 1923, P.L. 957, § 
7], yet, the Lansdowne decision contains no reference to Appeal of Ward or any 
suggestion that the board might be pecuniarily aggrieved on that basis. 

15 State ex rel. Bringhurst v. Zoning Board of Appeal and Adjustment, 198 
La. 758, 4 So.2d 820 (1941); Minnis v. Hamilton County Board of Zoning 
Appeals, 89 Ohio App. 289, 101 N.E. 2d. 388 (1951); A. DiCillo and Sons, Inc., 
v. Chester Zoning Board of Appeals, 158 Ohio St. 302, 109 N.E. 2d. 8 (1952); 
Kearney v. Hazelton, 84 N. H. 228, 149 A. 78 (1930). 

16 State ex rel. Bringhurst v. Zoning Board of Appeal and Adjustment, 
198 La. 758, 4 So. 2d. 820 (1941); State ex rel. Hurley v. Zoning Board of Ap- 
peal and Adjustment, 198 La. 766, 4 So. 2d. 822 (1941). 

17 216 S. W. 2d. 171 (Tex. Sup. Ct. 1949). 

18127 Conn. 16, 15 A. 2d. 6 (1940). 

19211 S. W. 2d. 303 (1948). 
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lic interest in zoning proceedings. The Supreme Court of Texas 
stated, “In determining whether a permit applied for under the 
quoted ordinance shall be granted or denied, the board is engaged 
in a delegated policy-making function, and is not merely adjudi- 
cating private rights....The public, as well as affected private 
parties, has an interest in upholding the order of the board, if it is 
valid, and the board itself is the proper party to represent the 
public interest where its order is under review.””° 

The Connecticut Court, in the Rommell case, also rejected the 
judicial analogy, indicating that in some instances the public in- 
terest may not be directly involved but even then a court would 
not be justified in dismissing the board as a party to the appeal 
because it is a proper defendant at the institution of the proceed- 
ings and therefore continues as a party even though it takes no 
active part in the litigation. The position assumed here is unique, 
going farther than other courts in allowing administrative appeal. 

A number of courts which have denied the right of a zoning 
board to appeal have recognized the power of the municipality to 
seek a review of a reversal of the board’s order.*! This is true even 
though the municipality was not a party to the lower court pro- 
ceeding. A building inspector, however, was denied similar recogni- 
tion.?? 





20 Board of Adjustment of City of Fort Worth v. Stovall, 216 S. W. 2d. 
171, 173 (1949). 

21 Mayor and City Council of Baltimore v. Shapiro, 187 Md. 623, 51 A 2d. 
273 (1947); Gilliam v. Etheridge, 67 Ga. App. 731, 21 S. E. 2d. 556 (1942); 
Perelman v. Board of Adjustment of Borough of Yeadon, 144 Pa. Super. 5, 
18 A. 2d. 438 (1941). 

In the Perelman case the court stated that the board of adjustment is 
“sufficiently distinct from the legislative body of the borough as to prevent 
the anomaly of a borough appealing from a reversal of its own ruling.” Id. at 8. 

22In A. Di Cillo and Sons, Inc. v. Chester Zoning Board of Appeals, 158 
Ohio St. 302 (1952), the Supreme Court of Ohio after denying the zoning board 
the right to appeal stated at page 305 that, “Sufficient partisan representa- 
tion of any interest of the public in warding off appellate attacks on the de- 
cisions of the board can be furnished . . . by the administrative officer, 
from whose decision an appeal to the board is authorized by statute. . . .” 

Later, in Corn v. Board of Liquor Control, supra note 1, the same court 
said at page 19, “However, in the opinion in the Di Cillo case there is no 
indication that an administrative officer has a right of appeal in the absence 
of a provision of the Constitution or statutes giving him one.” 

On the basis of the Corn decision, the Ohio Court of Appeals, Second 
District, held that the duties of the building inspector are comparable to 
those of the Director of Liquor Control who is not authorized to prosecute 
an appeal from a judgment of the common pleas court. Union Cemetery 
Association v. Franklin County Board of Zoning Appeals, No. 4948, July 
1, 1953; In the Matter of the Appeal of the Union Cemetery Association 
from the Decision of the Franklin County Building Inspector, No. 4949, July 
1, 1953. 
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It is interesting to observe that the courts indulge in protract- 
ed reasoning when denying a zoning board the privilege of de- 
fending its decision, yet they freely bestow the same privilege 
on a municipality with little or no explanation.2* Why a municipal- 
ity is assumed to be a proper party for appeal, while its subdi- 
vision, with like administrative responsibilities, is not, is difficult 
to fathom, except for the emphasis given the adjudicative func- 
tions of the board. Since the municipality and the board share in 
initiating and implementing policy, each appears equally entitled 
to appellate review. In all probability, public interest would be bet- 
ter served if the agency which administers the zoning regulations 
were permitted to appear and justify its actions in appellate pro- 
ceedings. 


LasBor AGENCIES 

When a labor agency administering a fund attempts an appeal 
from an adverse judicial ruling, the public interest involved is 
fairly obvious. This view is supported also by the contention that 
the agency is pecuniarily aggrieved since a decision which denies 
a claimant’s rights to benefits may be res judicata of the employer’s 
liability for contribution in any subsequent action brought by the 
agency.*4 

However, as in the zoning cases, courts have reached conflict- 
ing conclusions when construing labor statutes which were identical 
in all save minor details. To illustrate, the state unemployment com- 
pensation agencies of Washington and North Carolina allowed 
claims which were reversed. The statute in each instance provided 
that the agency should be a party to any judicial review of its de- 





However, in a later decision, the same Court of Appeals overruled a zoning 
board’s motion to dismiss the appeal of a property owner from the judg- 
ment of the court of common pleas which had affirmed the board’s order. 
Previously, it had been decided in the Di Cillo case that the zoning statutes 
contain no provision authorizing an appeal by a board of zoning appeals 
from an adverse judgment of the court of common pleas. Since the zoning 
statutes are equally silent as to the right of appeal by a property owner from 
an unfavorable ruling by the court of common pleas, the board in the in- 
stant case logically maintained that the property owner should also be 
bound by the lower court’s judgment. The Court of Appeals rejected this 
reasoning and held that the board had been denied the right to appeal 
because it cannot be considered injuriously affected, whereas there could 
be no question that the property owner was a “party aggrieved” and there- 
fore authorized to prosecute an appeal under the general appellate statutes. 
Ohio State Students’ Trailer Park Co-op., Inc., v. County of Franklin, Ohio, No. 
4937, August 14, 1953. 

23 In Miles v. McKinney, 174 Md. 551, 199 Atl. 540 (1988), at page 562, the 
Maryland Court stated, “Moreover, apart from statute, the general rule is that 
a municipality has the same right to appeal as any other litigant.” 

24 Goetten, Unemployment Compensation — Right of Administrative Ag- 
ency to Appeal from Court Reversal, 30 Gro. L.J. 277 (1942). 
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termination and that appeals should be allowed to aggrieved parties 
as in other civil disputes.» In both cases the appeals were taken 
by the agencies and not by the claimants. The North Carolina 
court held that the agency had no right to appeal since the real 
party in interest is the claimant and nothing in the statute, which 
makes the commission a party to any judicial action involving its 
decisions, constitutes it a guardian or trustee for the claimant.** 
However, the Washington Court reached the contrary result and 
found that the agency has the right of an “aggrieved party” to 
appeal from judgments adverse to its rulings in matters involving 
interpretation of the compensation act.*7 The court said, “If the 
commission cannot by appeal present the question to this court, 
the decision of an important question may be indefinitely postponed 
to the great prejudice of the public.”*® 


Protection of a pooled account from possible depletion due to 
erroneous decisions has been held sufficient justification for an 
appeal by a state commissioner of labor who administered the 
state unemployment compensation law.*® Permission was granted 
a compensation board to appeal independently of the parties to the 
action as a representative of the public interest and on the theory 
that a statute which allowed the board to appear in proceedings 
questioning its decisions carried with it the right to defend such 
decision in the higher courts.*° 


When the agency does not administer a fund but operates in 
the field of labor relatioris, it has been held either that the agency 
is charged in the public interest with the prevention of unfair 
labor practices and therefore is authorized and under a duty to pro- 





25 Wasu. Rev. Cope 1951, Tit. 50, § 50.32.120 [Wasu. Rev. Srar. (REMINGTON, 
Supp. 1939) §§ 9998-106 (h) (i)]; N.C. Gen. Srar. 1943, § 96-15h [N.C. Pub. 
Laws, Extra Sess. 1936, ch. 1 §§ 6 (h) (i), N.C. Cope § 632 (Michie, 1935) ]. 

26In re Mitchell, 220 N. C. 65, 16 S.E. 2d. 476 (1941). Basis for dismissal of 
appeal in Phillips, Claimant; West. U. Tel. Co., Employer; State of N.C. on re- 
lation of Employ. Security Comm. of N.C., 234 N.C. 453 (1951). 

27In re Foy, 10 Wash. 2d. 317, 116 P. 2d. 545 (1941). This decision is sup- 
ported by Oak Woods Cemetery Association v. Murphy, Director of Labor, 
383 Ill. 301, 50 N.E. 2d. 582 (1943). 

28In re Foy, supra note 27 at 325. 

29 Wocdmen of the World Life Ins. Co. v. Olsen, Commissioner of Ne- 
braska State Dept. of Labor, 141 Neb. 12, 2 N. W. 2d. 353 (1942). 

30 Workmen’s Compensation Board v. Abbott, 212 Ky. 123, 278 S. W. 553 
(1925). Contra, Board of Review Created by Okla. Security Act v. Codding, 199 
Okla. 281, 185 P. 2d. 702 (1937); Pearce v. N.D. Workmen’s Compensation 
Bureau, 68 N.D. 78, 276 N.W. 917 (1947). In the Pearce case, the judgment 
of the court was not adverse to the board but the board appealed for the 
reason that the court erred in its findings of fact. 
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tect its rulings on appeal,*! or that the agency as a quasi-judicial 

body should not be permitted to become a litigant and the advocate 

of one or other of the parties which has appeared before it.** 
Liquor AGENCIES 

Similar differences of opinion have been expressed by the 
courts in liquor agency cases. The liberal theory has been followed 
in Arkansas where a county judge, whose denial of a liquor license 
was reversed by a circuit court, was allowed to appeal from the 
reversal as a representative of the county’s interest.** 

Similarly, the State Comptroller of Texas was permitted an 
appeal from an adverse decision as to the vacating of a liquor 
license. Although the statute in question contained no provision 
relating to appeal, the court allowed it under the general law.** 

This theory was more recently followed by an Ohio court of 
appeals when, on two occasions, it ruled that the Ohio Board of 
Liquor Control may appeal from an adverse ruling of the court 
of common pleas.*® The court pointed out that the statute which 
provides for appeal by an aggrieved person from the Board’s de- 
cision also states that the trial “shall proceed as in the trial of a 
civil action and the courts shall determine the rights of the parties 
in accordance with the statutes or other laws applicable to such 
action.”°* The court then concluded that since the general law con- 
fers the right to the appeal upon the parties to a civil action, the 
Board, having been a party to the proceeding in the lower court, 
fulfilled the statutory requirements. 

However, this proposition was rejected by the Supreme Court 
of Ohio in the Corn case.** In that decision the Court held that 
the agency could not look beyond the Administrative Procedure 
Act to find a right to appeal. The Supreme Court observed that 
granting the right to appeal rests with the Ohio General Assembly 
since, in its opinion, the problem is legislative rather than judicial. 





31 International Unioh, United Automobile Aircraft and Agricultural Im- 
plement Workers of America v. Wisconsin Employment Relations Board, 245 
Wis. 417, 14 N.W. 2d. 872 (1949). 

32 Pa. Labor Relations Board v. Heinel Motors, Inc., 344 Pa. 238, 25 A. 
2d. 306 (1942). 

The Pennsylvania Supreme Court said at page 240, “For the board to 
become a litigant is repugnant to the traditional common law heritage of ju- 
dicial detachment and freedom from interest.” 

See also Note, 90 U. Pa. L. Rev. 969 (1942). 

33 Ouachita County v. Rolland, 60 Ark. 516, 31 S. W. 144 (1893). 

34Lane, Comptroller v. Hewgley, 155 S. W. 348 (Tex. Civ. App. 1913). 

35 Barn Cafe and Restaurant, Inc., v. Board of Liquor Control, 63 Ohio 
L. Abs. 348, 107 N. E. 2d. 631 (App. 1952). 

State v. Tancer, 62 Ohio L. Abs. 367, 107 N.E. 2d. 532, (App. 1952). 

36 Onto Rev. Cope § 119.12 (1953). [Onto Gen. Cone § 154-73]. 

37Corn v. Board of Liquor Control, supra note 1. 
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ScHOOL AND Tax AGENCIES 
School Agencies 


The Minnesota Supreme Court in Moede v. Board of County 
Com’rs of Stearns County,** ruled that a board of county commis- 
sioners, as the representative of the public to whom is entrusted the 
matter of forming school districts, may appeal from an order of the 
district court reversing its action in establishing a new district. 
However, in a later decision,®® the court recognized that it had 
taken a contrary position in Kirchoff v. Board of Com’rs of Mc- 
Leod County.*® In the Kirchoff case, the Supreme Court held that 
the Board of County Commissioners, acting as the tribunal to hear 
and pass upon a petition to detach land from one school district 
and attach it to another, has no interest in the litigation and is not 
an aggrieved party entitled to appeal. No attempt is made to recon- 
cile these decisions, although the conflict is noted. 


In the Bricelyn case,*! the court relied on the Kirchoff decision 
in support of its ruling that on appeal the Board of County Com- 
missioners was not a party sufficiently interested to question the 
constitutionality of the School District Reorganization Act. An 
exception has been declared to exist when the public interest is 
involved.*? The Minnesota Supreme Court held, however, that an 
interest of a board in the proper exercise of its official functions 
does not constitute a public interest.4* The court, while narrowly 
restricting the meaning of public interest, neglected to explain the 
circumstances or conditions which must be met to come within its 
definition. It is difficult to conceive of situations involving the pub- 
lic interest which do not bear a significant relationship to the ex- 
ercise of official duties. The interdependence of activities as well 
as the interconnecting relations between policy and functions 
are such as to make the distinction voiced by the Minnesota court 
untenable. 


Tax Agencies 


In tax cases, in the absence of an explicit statutory authori- 
zation of a right of appeal, the view also has been maintained that 
a board is without authority to request the review of an adverse 





38 43 Minn. 312, 45 N.W. 435 (1890). This decision is supported in Board 
of Com’rs. of Carter County v. Woodford Consol. School Dist. No. 36, 165 Okla. 
227, 25 P. 2d. 1057 (1933). 

39 Bricelyn School Dist. No. 132 v. Board of County Com’rs. of Faribault 
County, 55 N. W. 2d. 602 (Minn. Sup. Ct. 1952). See footnote 2, p. 604. 

40189 Minn. 226, 248 N. W. 817 (1933). 

41 Supra note 39. 

42 Id. at 604. 

43 Ibid. 
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judicial ruling.** Thus, the Supreme Court of Arkansas ruled that 
the entry of a decree for costs against a board of assessors of a 
waterworks district did not justify an appeal by the board in the 
absence of any other interest.** However, the high court of Mary- 
land took the contrary position as to review when it allowed an ap- 
peal of its state tax commission from a reversal of assessments made 
by the commission.** 


A Louisiana court denied the right of appeal to a sheriff when 
he acted as an ex officio tax collector.*7 The same jurisdiction de- 
clared that a person who named a tax collector as a party to a suit 
for the revocation of a tax title, made by the collector to the state, 
was estopped by her judicial admission of his competency to ques- 
tion his power to appeal from a reversal of his action.** 


The West Virginia Supreme Court, in construing a statute 
which provided that a taxpayer who feels aggrieved by the assess- 
ment of his land may appeal to the county court and then to the 
circuit court, held that the statute contained no language recog- 
nizing the county court as a party to the appeal or indicating 
that the court is authorized to seek a review of the circuit court’s 
decision.*® 


MISCELLANEOUS AGENCIES AND OFFICIALS 

A discursive examination reveals that this judicial conflict 
prevails also as to appeals by other agencies and officials. A com- 
mon council,®° a county board of supervisors,5! and a former com- 
missioner of public safety®? were held not to be sufficiently inter- 
ested in the proceedings to entitle them to appeal from judgments 
reinstating officials removed by them. However, a mayor was al- 
lowed to appeal from a decision reinstating the chief of police be- 
cause the responsibility for the chief’s conduct must be borne by 
the executive department." 





44 Board of Assessors of Waterworks Dist. No. 2 of Texarkana v. Texarkana 
Water Corp., 125 Ark. 323, 188 S. W. 808 (1916). 

45 Ibid. 

46 State Tax Comm. v. Western Md. Ry. Co., 188 Md. 240, 52 A. 2d 615 
(1947). 

47 State ex rel. Young v. Sanders, Sheriff, 111 La. 188, 35 So. 509 (1903). 

48 Smith v. City of New Orleans, 43 La. 726, 9 So. 773 (1891). 

49 Mackin v. Taylor County Court, 38 W. Va. 338, 18 S.E. 2d 632 (1893). 

50 State ex rel. Kempster v. Common Council of City of Milwaukee, 90 
Wis. 487, 63 N.W. 751 (1895). 

51 McCarty v. Board of Sup’rs of Ashland County, 61 Wis. 1, 20 N.W. 654 
(1884). 

52 Rox v. Doherty, 284 N.Y. 550, 32 N.E. 2d 549 (1940). 

53 Gray, Mayor v. State ex rel. Putnam, Chief of Police, 24 Ohio App. 445, 
157 NE. 905 (1927). 
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Ordinarily a judge™ or a justice of the peace®> is not deemed 
aggrieved by a reversal of his ruling, but where a statute provided 
that the judge shall defend in appeals as the representative of the 
county, the judge was allowed to appeal.*® 

Pecuniary interest was the basis for the allowance of an appeal 
by a county board from a judgment for costs"? and a judgment 
requiring the board to pay out money under a contract canceled 
by the court,°* whereas public interest justified an appeal by land 
commissioners®® and an irrigation district. 

A highway commissioner who refused to issue a driver’s li- 
cense,®! a registration commission which would not register a 
voter,®? and commissioners of a department of agriculture and mar- 
kets who refused a showman’s license®™ were held to have no per- 
sonal interest warranting an appeal from decisions reversing their 
rulings, but a recorder of mortgages was allowed to appeal even 
though the court found that his only interest was that of sustain- 
ing his interpretation in matters affecting property in which he 
had no personal interest.*4 

A statute which required a public service commission to file 
an answer to an appeal taken from its action made it a party to 
the record entitling it to appeal® and the absence of a provision 





54 Mackin v. Taylor County Court, 38 W. Va. 338, 18 S.E. 2d. 632 (1893); 
Sumpter County Judge v. Buchanan, 88 Ark, 118, 113 S. W. 809 (1908); 
Bowles v. Dannin, Judge of Probate, 2 A. 2d. 892 (R.L Sup. Ct. 1938); People 
ex rel. Breslin v. Lawrence, Justice of Supreme Court, 107 N.Y. 607, 15 NLE. 
187 (1888); Coupland v. Tullar, 21 Tex. 523 (1858). 

55 Onion, Justice of Peace v. Cain, 64 S.W. 2d. 418 (Tex. Civ. App. 1933); 
McCloskey v. Kenfro, 47 Ariz. 534, 57 P. 2d. 1140 (1936). 

56 Quachita County v. Rolland, 60 Ark. 576, 31 S.W. 144 (1895); Cleburne 
County v. Morton, 69 Ark. 48, 60 S.W. 307 (1900). 

57 Fitch v. Hay, 112 App. Div. 736, 98 N.Y.S. 1090 (1906). 

58 Board of Com’rs. of Dubois County v. Cave, 192 Ind. 152, 132 NE. 631 
(1921). 

59 People ex rel. Burnham v. Jones, Land Commissioners, 110 N.Y. 509, 
18 N.E. 432 (1888). 

60In re Heart River Irr. Dist. Stark v. Heart River Irr. Dist., 47 N.W. 
2d. 126 (N.D. Sup. Ct. 1951). 

61 Helland v. Jones, 37 N.W. 2d. 513 (N.D. Sup. Ct. 1949). 

62 In re Moskowitz, 329 Pa. 183, 196 A. 498 (1938). 

63 Clark v. Hill, 208 Wis. 575, 243 N.W. 502 (1932). 

In this case the trial was favorable to the commissioners but they ap- 
pealed because they disagreed with the reasons for the judgment. 

64 Carrere v. Reddix, 210 La. 776, 28 So. 2d. 267 (1946). 

65 Public Service Commission v. B. and O. R.R. Co., 260 Pa. 323, 103 
Atl. 724 (1918); and companion cases, Public Service Commission v. Phil. 
and R.R. Co., 260 Pa. 327, 103 Atl. 725 (1918); Public Service Service Com- 
mission v. Central R.R. Co., 260 Pa. 328, 103 Atl. 725 (1918). 

See also People ex rel. South Share Traction Co. v. Willcox, Public 
Service Commission, First District, 196 N.Y. 212, 89 N.E. 459 (1909). 
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for appeal in the act creating a railroad commission did not give 
rise to an inference against the right sufficiently strong to prevent 
the commission from prosecuting an appeal under the general 
law. In the latter case, the court found that the public is in ef- 
fect the plaintiff in an investigation by the commission. 

THe LecaAL Process 

Although the decisions of courts which have adjudicated the 
right of an agency to appeal from an adverse ruling divide on the 
issue of strict or liberal construction of the statutes which govern 
specific proceedings, the issue involved is far more fundamental, 
penetrating the core of our legal process. 

In primitive society, the law dealt only with activities which 
threatened breach of peace. Today it assumes a more compelling 
role since it is charged with implementing social policy. Thus, 
where law, in earlier times, concerned itself only with prohibitive 
and adjudicative functions, it now also has affirmative responsi- 
bilities in satisfying human wants and expectations.*’ This has 
meant the transmutation of the fundamental elements of the com- 
mon law which the judiciary and the bar have often found disturb- 
ing. 

Thus, modern law is more than a medium for dealing with dis- 
putes or a guide as to what officials will do. Its growing concern 
is with implementing social policy, too often as not, the policy 
being inarticulated and elusive. There is little wonder, then, for the 
increasing growth in judicial discrepancies and conflicts. 

The need for precise study of the trends in decision and the 
factors which influence legal results is becoming increasingly evi- 
dent. The shortcomings of the present practices have been describ- 
ed by many writers, more recently by Professor Myres McDougal. 
McDougal states that “Little effective effort is made to relate de- 
cisions to basic community values or, when discrepancies are ob- 
served, to clarify values and adopt a creative attitude in the in- 
vention and adaption of new means.”® 





66 State ex rel. Great Northern Ry. Co. v. R.R. Commission of Washing- 
ton, 60 Wash. 218, 110 Pac. 1075 (1910). 

67 Professor Hurst described the more recent developments as follows: 
“The stock nineteenth-century model of a legal rule was the admonition to 
be good, coupled with the penalty for being bad. Twentieth-century law saw 
a major shift toward preventive, positive, framework-building use of the pow- 
er of the political community. This was a natural corollary both of the so- 
cial facts that pressed us to rationalize social institutions and of the value 
that experience with rationalization taught us to put upon it.” 

Hurst, Changing Popular Views About Law and Lawyers, 287 ANNALS, 
1, 5 (1953). 

68 McDougal, The Comparative Study of Law for Policy Purposes, 61 YALE 
L. J. 915, 920 (1952). 

At an earlier date, Professor Kocourek, noting this limitation of the ju- 
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The inability of the judiciary to cope effectively with modern 
social and economic issues and its failure to weigh and articulate 
policy adequately, influenced the rapid development of legislative 
and administrative law. Notwithstanding their incapacity to cope 
with many current problems, the courts have been unwilling to 
make room for the other legal processes. The judicial hostility to 
administrative law, which still persists, is characteristic of the 
earlier attitude towards legislation. There was a time when the 
judges seemed to disfavor all statute law. Sir Frederick Poilock 
relates that the English judges in construing a statute operated “on 
the theory that Parliament generally changes the law for the worse, 
and that the business of the judges is to keep the mischief of its 
interference within the narrowest possible bounds.”® This antagon- 
ism to legislation has also prevailed among the American judges. 
But despite such fulmination, the legislative and administrative 
processes have assumed increasing responsibility over the satisfac- 
tion of social demands and requirements. 

Apparently, the judicial opposition to administrative appeal 
is another illustration of this hostility. Many American judges 
look askance upon the agencies and their overlapping of legislative, 
judicial, and executive functions, in what appears as shocking con- 
flict with the traditional concept of the separation of powers. 

This judicial sentiment has found support among many prac- 
ticing attorneys who contend that agency appeal would be tanta- 
mount to granting the state and local government an undue ad- 
vantage over the private litigant. To what extent this opposition 
is based on a fear of adverse appellate rulings to their clients is 
indeterminable. They show little or no concern, when a right of 
appeal is disallowed, over the resulting postponement of decisions 
to the likely detriment of the public. This attitude is a sequel to 
that voiced against the state when the prosecution has attempted 
to appeal in criminal cases. 

In fairness to the attorneys, however, it should be noted that 
their fear is not without some foundation. The agencies generally 
have adequate personnel and funds to appeal each adverse de- 
cision regardless of its merit or importance, whereas the private 
litigant, even when he feels that his rights are unfairly invaded, 





diciary, stated, “For the larger part, in the application of law, inquiry into 
purpose is foreign to the judicial process.” 

Kocourek, AN INTRODUCTION TO THE SCIENCE oF Law, 169 (1930). 

Even the skeptic, Mr. Justice Holmes, looked to the time “when the 
part played by history in the explanation of dogma shall be very small, and 
instead of ingenious research we shall spend our energy on a study of the 
ends sought to be attained and the reasons for desiring them.” Holmes, The 
Path of the Law, 10 Harv. L. Rev. 457, 474 (1897). 

69 PoLtock, Essays IN JURISPRUDENCE AND ETuics, 85 (1880). 
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may be unable to meet the expenses of appellate proceedings. This 
could place the private litigant in an unfair position and force him 
to submit to what in his opinion is unreasonable or arbitrary ad- 
ministrative action. But abuses arising from administrative re- 
view could be forestalled or controlled by legislative investigation 
and action. An awareness of possible legislative discipline should 
discourage administrative misuse of authority. 


A balancing of interests seems to favor administrative appeal, 
since the agency’s existence bespeaks a social need or demand. 
An agency should be allowed to appeal like any private litigant, 
for, as a representative of the many, it is charged with a public 
responsibility and interest. The structure of a social organization 
provides little reason for penalizing the group it represents. Nor 
should the judicial functions of the agency, which have no direct 
bearing on its substantive operations, preclude the full review of 
administrative interpretation, whether sustainable or not. Its func- 
tions which relate to the administration of a public program, should 
not be likened to those of the judiciary, the latter being without af- 
firmative power. Where the judicial operations of an agency are 
incidental to its positive, administrative program, the former should 
not be assigned a relationship out of line with its import. Even in 
the absence of rule-making authority, the adjudicative functions of 
an agency, guided by legislative policy, assume a pattern unlike pri- 
vate litigation. There the agency performs an affirmative role 
through the enforcement of statute law. To allow full and complete 
review of its interpretation of the legislation, an agency with ad- 
judicative responsibilities should also have equal right to appeal. 
The administration of a public program, whether through the rule- 
making or the adjudicative process, transcends the narrow limits 
of disputes and the essentially negative judicial duties. 

Further, where a statute is silent or unclear as to administra- 
tive appeal, permitting review is in keeping with the more modern 
legal tenets. The era of formalism has long since passed. Procedural 
matters, except for jurisdictional and other issues which go to the 
heart of a controversy, should not be the basis for disallowing an 
appeal by an administrative agency. The right of an agency to 
defend a suit should carry with it a right of review. 

The right to appeal should rest with an administrative agency 
to reduce the conflicts stemming from unreviewed agency de- 
cisions and subsequent reversals of policy by the courts involv- 
ing the same subjectmatter but different parties. In the event 
that appeal is not allowed, the administrative rule remains unset- 
tled and the rights of interested parties uncertain. 

The exercise of judicial review over administrative agencies 
has not infrequently raised questions as to the qualifications of the 
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lower courts to consider such matters. The officials of an agency 
develop an expertise with respect to its delegated functions which 
the judiciary, with its wide range of other litigation, cannot pos- 
sibly emulate. When judicial review is general to many lower 
courts, it is not unlikely that they may render diverse, conflicting 
decisions. In that event, a uniformity of administrative policy is 
absent from the program and the complexities of overall adminis- 
tration are substantially increased. While it is beyond the scope of 
this discussion to consider the merits of an administrative court 
with singular authority to review agency decisions, the confusion 
resulting from judicial discordancies and conflicts should be mini- 
mized by granting the right of review to ali disputants, public or 
private, regardless of the appellate court structure. 


LEGISLATION IN OHIO 

The courts have repeatedly claimed that the solution to this 
controversy rests with the legislatures since the administrative 
process is created by statute. While some courts have seen the ef- 
ficacy of administrative appeal and have liberally interpreted legis- 
lation to allow review, other jurisdictions have adhered strictly 
and literally to the statutory texts. 

As indicated by the Corn case,’° Ohio falls within the latter 
group. Inspired by that decision, on July 18, 1953, just thirty-eight 
days after the Corn ruling, the Ohio General Assembly, recognizing 
its serious implications, partially resolved the problem by allowing 
appeal to those agencies which are covered by the Administrative 
Procedure Act. The Assembly amended the Act to provide that: 

“The judgment of the court (of common pleas) shall be final 
and conclusive unless reversed, vacated or modified on appeal. 
Such appeals may be taken either by the party or the agency and 
shall proceed as in the case of appeals in civil actions as provided 
in Sections 2505.1 to 2505.45, inclusive of the Revised Code.”7! 

This Ohio legislation undoubtly clarifies the appeal process of 
those state agencies responsible to the Administrative Procedure 





70 Corn v. Board of Liquor Control, supra note 1. 

71 Onto Rev. Cope § 119.12 (1953), as amended in S.B. No. 342, 100th Gen- 
eral Assembly, Regular Session, (1953-1954). 

The remainder of the amendment provided: 

“Such appeals by the agency shall be taken on questions of law relating 
to the constitutionality, construction, or interpretation of statutes and rules 
and regulations of the agency and in such appeal the court may also review 
and determine the correctness of the judgment of the court of common 
pleas that the order of the agency is not supported by any reliable, probative 
and substantial evidence in the entire record. 

“Such appeals may be taken regardless of the fact that a proceeding was 
pending prior to the amendment of this section expressly authorizing such 
appeals, provided such appeals are perfected by the filing of notice of appeal 
within the time prescribed by section 2505.07 of the Revised Code.” 
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Act but leaves unsettled the right of review by zoning boards. In 
the absence of explicit legislative permission, such boards must 
continue to administer their programs without the benefit of re- 
view from adverse judicial decisions. 

It is recommended that the Ohio Legislature, consistent with 
its recent action, broaden the scope of administrative review to 
include the zoning boards and the other agencies which are still 
without the appeal authority.” 





72 Recently, the Maryland legislature amended its zoning statute to provide 
that: 

“The Court shall grant the Board and other proper parties a reasonable 
time to answer and shall require either the original paper or certified copies 
thereof, which constituted the entire record before the Board, to be filed with 
the Board’s answer.” Acts 1953, ch. 696, p. 1569. 

This legislation should leave no doubt that the board is a proper party 
to the initial appeal from its decision by the party aggrieved, but does nct 
answer the question of the board’s right to appeal from a reversal by a 
lower court. It would appear that more explicit legislative language is 
necessary to overrule the Miles case, supra note 10. 











The New Ohio Highway Use Tax 


C. Emory GLANDER* 


One of the major legislative enactments of the 100th General 
Assembly of Ohio was Amended Substitute House Bill No. 619 
which provides additional taxes for the construction of highways. 
In broad outline, the act contains four main divisions. Sections 1 
through 15 levy a highway use tax, generally known as an axle- 
mile tax, upon commercial vehicles. Section 16 levies an additional 
tax of one cent per gallon on motor fuel. Section 17 creates in the 
state treasury a “state highway construction and bond retirement 
fund,” to which shall be credited the receipts from the highway 
use tax and the additional one cent motor fuel tax. Sections 18 
through 21 create a “state highway construction council” and pre- 
scribe its powers, duties, and functions. 

For the purposes of this survey, analysis will be limited to the 
provisions of Sections 1 through 15 of the act. No consideration will 
be given herein to the remaining provisions levying an additional 
motor fuel tax, providing for a state highway construction and bond 
retirement fund, and creating a state highway construction council, 
since the main issue which confronted the General Assembly and 
which created the most controversy was the axle-mile tax. 


In considering the nature and purposes of this tax, the levying 
provisions which follow must be kept clearly in mind.! 


For the purpose of providing revenues to pay the cost 
of administering and enforcing the laws pertaining to the 
levy and collection of the tax imposed by this section, to 
defray the expenses of the highway construction council, 
to provide funds to pay the state’s share of the cost of con- 
structing or reconstructing highways and eliminating rail- 
way grade crossings on the major thoroughfares of the 
state highway system and urban extensions thereof and to 
pay interest, charges and principal of bonds issued to pro- 
vide funds to pay the state’s share of the cost of such con- 
struction, reconstruction and elimination of railway grade 
crossings, there is hereby levied a highway use tax upon 
each commercial car with three or more axles, each com- 
mercial car used as part of a commercial tandem and each 
commercial tractor used as part of a commercial tractor 
combination or commercial tandem.... 





* Of the firm of Wright, Harlor, Purpus, Morris & Arnold; Lecturer, Col- 
lege of Law, The Ohio State University; Past Tax Commissioner of Ohio; 
Past President of the National Association of Tax Administrators; Member 
of the Ohio Bar. 

1Sec. 6 
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The tax so levied is at graduated rates according to mileage travel- 
ed in Ohio, as follows: 
(1) Commercial car with three or 
NS saa ced ee heme pane <4 ¥% cent per mile 
(2) Commercial tractor authorized 
by permit to operate as part of 
a commercial tractor combina- 
tion with a maximum of three 
EE Rt et CT Seer 1 cent per mile 
(3) Commercial tractor authorized 
by permit to operate as part of 
a commercial tractor combina- 
tion with a maximum of four 
ints so SG Vea naa OW Bes <2 1% cents per mile 
(4) Commercial tractor authorized 
by permit to operate as part of 
a commercial tractor combina- 
tion with a total of five or more 
So a ee A em eg yy 4 2 2 cents per mile 
(5) Commercial car or commercial 
tractor authorized by permit to 
operate as part of a commercial 
tandem with four or more axles... .2% cents per mile 
Thus, it will be observed that the highway use tax is, in form, 
a mileage tax in which the graduated rates are determined ac- 
cording to the number of axles on each vehicle or vehicular com- 
bination for which highway use permits are obtained. As such, 
it is to be distinguished from a weight-distance tax like that of 
New York in which tax rates are graduated according to the maxi- 
mum gross weight of each vehicular unit. It is also to be distin- 
guished from the ton-mile tax which, simply stated, is computed 
by multiplying weight times distance times a tax rate. The only 
other state using the axle factor is Alabama which levies a tax of 
one-fourth cent per mile per axle on all vehicles transporting 
property for hire. 


In view of the fact that the tax is levied upon “each commer- 
cial car with three or more axles, each commercial car used as part 
of a commercial tandem and each commercial tractor used as part 
of a commercial tractor combination or commercial tandem,” it is 
necessary to note the definitive provisions of the act. The term 
“commercial car” means any motor vehicle used for transporting 
property, wholly on its own structure, on a public highway. The 
term “commercial tractor” means any motor vehicle designed and 
used to propel or draw a trailer or semi-trailer or both on a public 
highway without having any provisions for carrying loads inde- 
pendently of such trailer or semi-trailer. The term “commercial 
tandem” is defined to mean any commercial car and trailer or any 
commercial tractor, semi-trailer and trailer when fastened together 
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and used as one unit. A “commercial tractor combination” is de- 
fined as any commercial tractor and semi-trailer when fastened to- 
gether and used as one unit. The statutory definition of the terms 
“trailer” and “semi-trailer” corresponds with the general under- 
standing of those terms, with certain exceptions, while the term 
“axle” is technically defined as two or more load carrying wheels 
mounted in a single transverse vertical plane. The definition of 
“public highway” excludes any highway under the jurisdiction of 
the Ohio Turnpike Commission.? 

The procedural and administrative provisions of the act may 
be conveniently summarized under four group headings: (1) high- 
way use permits, (2) quarterly returns, (3) refund claims, (4) 
assessment and enforcement provisions, (5) reciprocity agreements, 
and (6) specific exemptions. Without undertaking an exhaustive 
analysis, the following explanation will permit a panoramic view 
at least of each of these provisions. 

Highway Use Permits® 

The act requires each owner of a commercial car or a commer- 
cial tractor, as to which the tax applies, to apply to the Registrar 
of Motor Vehicles for a highway use permit on or before October 1, 
1953, and on or before the first day of April in each year thereafter. 
Each application for a commercial car must state the number of 
axles on such car and the maximum number of axles in any com- 
mercial tandem of which such car may be a part. In the same 
manner, each application for a commercial tractor must state the 
maximum number of axles in any commercial tractor combination 
or commercial tandem of which such commercial tractor may be a 
part. The reference to the maximum number of axles of the ve- 
hicular combination is important because, as indicated later, the tax 
rate is determined in the first instance on this basis. 


Upon filing such application, and payment of a statutory fee 
of two dollars, the registrar is required to issue a highway use per- 
mit together with a non-transferable identification plate or sticker. 
Such identification plate or sticker must be displayed on the com- 
mercial car or tractor for which it was issued at all times and in 
such manner as the registrar shall prescribe. Within twenty days 
after the issuance of a highway use permit, the registrar is also re- 
quired to deliver a copy thereof to the tax commissioner. 

The highway use permit and identification plate or sticker are 
obviously an enforcement device. They will provide the tax com- 
missioner with a record of vehicles subject to the taxing provisions 
of the law, and will also enable enforcement officers to ascertain 
whether a particular vehicular combination is in comformity with 





2Sec. 1 
3 Secs. 2 and 3 
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the maximum axle declaration upon which the tax is initially 
assessed. 


Quarterly Returns 

The act provides that highway use tax returns must be filed 
by the owner of each commercial car and each commercial tractor 
subject to the tax on or before the 20th day of January, April, July, 
and October in the year 1954 and on or before the same dates in 
each year thereafter. Such returns must be filed with the treasurer 
of state on forms prescribed by the tax commissioner and, at the 
same time, payment of the tax due for the preceding three calendar 
months must be made. Upon receipt of each return, the treasurer 
of state is required to mark thereon the date of receipt thereof and 
the amount of tax payment, and to transmit the return to the tax 
commissioner. The first returns will be due on or before January 
20, 1954, covering the preceding three calendar months.* 


For the purpose of assuring compliance with its provisions, the 
act requires taxpayers to keep complete and accurate records, 
upon forms prescribed by the tax commissioner, of the total miles 
traveled in Ohio together with such other information as the com- 
missioner may require. Such records must be preserved for a period 
of four years.® It should be noted that these records must be kept 
not only by the vehicle owner to whom the highway use permit 
was issued but also by any person other than the owner who 
operates the equipment pursuant to a certificate issued by the 
public utilities commission. This requirement was undoubtedly in- 
serted because of the practice among some commercial carriers of 
leasing certain equipment from employees and other owners. In 
the case of leased equipment, however, it should be noted that tax 
liability is imposed upon the owner thereof and that, while the 
lessee may undoubtedly pay the tax, his failure to do so does not 
absolve the owner.® 

Although the tax rate, as previously shown, is determined by 
the declared maximum number of axles, taxpayers should also 
keep accurate records of miles traveled by taxable equipment 
where the actual number of axles employed is less than the de- 
clared maximum number. The reason for this suggestion lies in the 
fact that there is a provision in the act for refund of tax where 
the axles actually used for a specified number of miles is less than 
the declared maximum number, as hereinafter explained. 

In addition to the highway use tax return, the act also pro- 
vides that every person who is the holder of a certificate issued 





4 Sec. 8 
5 Sec. 7 
6 Sec. 6 











1953] NEW OHIO HIGHWAY USE TAX 429 


by the public utilities commission must file with the tax commis- 
sioner certain information returns.’ 


Refund Claims® 


As previously indicated, the tax rate is governed by the declared 
maximum number of axles for which each commercial car and 
tractor is registered as indicated on the highway use permit. This 
means that the tax is paid in the first instance on the maximum 
basis even though the actual number of axles used for particular 
trips or a specified number of miles is less than the declared maxi- 
mum number. 

However, there is a provision in the act whereby the owner, 
at the end of any calendar year, may file with the tax commissioner 
an application for a tax refund where he has paid tax on the basis 
of the declared maximum number of axles but has actually used 
a lesser axle combination for a specified number of miles. 

To illustrate, the owner may have registered a particular 
tractor for use in a four-axle combination, in which event the tax 
rate for all miles traveled by that tractor would be at the rate of 
one and one-half cents per mile. Actually, the tractor may have 
been used during a portion of its annual mileage in a three-axle 
combination, as to which the tax rate is one cent per mile. Under 
such circumstances, the taxpayer may recover the tax difference 
between the two amounts upon approval of the refund application 
by the tax commissioner. It is this provision which renders it im- 
portant for the taxpayer to keep accurate records of mileage for 
each actual axle combination, as hereinafter suggested. 


This refund provision, it is respectfully submitted, is both 
cumbersome and unwise. It means that the taxpayer may have 
substantial amounts of refundable tax money impounded for ex- 
tensive periods of time, and that the state will be unable to de- 
termine the net amount of its revenue from this tax source until 
after all refund claims have been processed after the end of each 
tax year. It would appear that the same result could have been 
achieved without these undesirable consequences if the tax had 
been assessed in the first instance on the basis of the actual axle- 
mileage rather than the declared maximum axle-mileage. An 
amendment to this effect would probably have the support of both 
the trucking industry and the administrative authorities at a subse- 
quent legislative session. 

Administrative And Enforcement Provisions 


The act empowers the tax commissioner to make deficiency 
assessments in the event any person required to file a highway 





7Sec. 9 
8 Sec. 6 
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use tax return fails to file such return within the time prescribed, 
files an incomplete return, files an incorrect return, or fails to 
remit the full amount of the tax due. Such assessments carry a 
mandatory fifteen per cent penalty which is subject to remission 
pursuant to rules adopted by the commissioner.?® 

The entire assessment procedure and the provisions for ad- 
ministrative and judicial review thereof are substantially the same 
as those contained in the Ohio sales and use tax laws.’® The tax- 
payer has the right to file a petition for reassessment, with the tax 
commissioner within thirty days after service of the assessment 
and thereafter to appeal to the board of tax appeals and the courts 
as provided by law. After an assessment becomes final, there is 
a provision for taking summary judgment in favor of the state 
against the person assessed. As in the case of sales and use taxes, 
there is a four-year statute of limitations against assessments, ex- 
cept when the person assessed failed to file a highway use tax 
return as required by the act." 

In addition to assessment procedures, there are other enforce- 
ment devices which include suspension or revocation of highway 
use permits,!* service of process upon the secretary of state in any 
action or proceeding instituted in Ohio against a non-resident 
owner because of his failure to pay the tax,!* and penalties for 
violation of specified sections of the act.’ 


Reciprocity Agreements'® 

A provision which was inserted in the act late in the course 
of legislative consideration authorizes the attorney general, the tax 
commissioner, and a designated member of the public utilities com- 
mission to enter into certain reciprocal agreements with other 
states. These reciprocal agreements may exempt the owners of 
motor vehicles duly registered in another state from the Ohio high- 
way use tax providing certain conditions exist. These conditions 
are (1) that the other state levies a highway use tax in addition 
to motor vehicle registration fees, (2) that the resident of such 
other state has complied with the laws of his state of residence 
pertaining to the registration and taxation of motor vehicles and 
continues to do so while operating in Ohio, and (3) that the owners 
and operators of motor vehicles registered in Ohio are exempt 
from all obligations pertaining to the registration and taxation of 
motor vehicles in such other state. 





9Sec. 10 

10 Ouro Revisen Cone, §§ 5739.01-5739.99, 5741.01-5741.99 
11 Sec. 10 

12 Secs. 3 and 11 

13 Sec. 12 

14 Secs. 4 and 5 

15 Sec. 15 
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The reciprocity board, so designated, has recently announced 
that it will not enter into any reciprocal agreements with other 
states until after a period of experience with the new law. 


Specific Exemptions'® 

In addition to the exclusion of vehicular units having less than 
three axles, the Act specifically exempts from its registration and 
taxation provisions motor vehicles, commercial cars or commercial 
tractors owned and operated by the United States, this state or 
any political subdivision thereof. 





16 Sec. 13 








Waiver of The Attorney — Client and 
Physician-Patient Privileges 


BY VAUGHN C. BALL* 


In common with a majority of the states, Ohio has had for 
many years a statute providing that communications between at- 
torney and client and between physician and patient shall be privi- 
leged from disclosure in court. Section 2317.02 of the Revised Code 
contains the Ohio version. 

By the enactment of Amended House Bill No. 576, effective 
October 13, 1953, the 100th General Assembly amended this por- 
tion of Section 2317.02 to read as follows: (amendment in italics): 

Sec. 2317.02 (11494). The following persons shall not 
testify in certain respects: 
(A) An attorney, concerning a communication made 

to him by his client in that relation or his advice to his 
client; or a physician, concerning a communication made 
to him by his patient in that relation, or his advice to his 
patient; but the attorney or physician may testify by ex- 
press consent of the client or patient, or if the client or pa- 
tient be deceased, by the express consent of the surviving 
spouse or the executor or administrator of the estate of 
such deceased client or patient; and if the client or patient 
voluntarily testifies, the attorney or physician may be 
compelled to testify on the same subject; ... 

The old statute presented some difficulty in application. Ohio 
stands with the large number of courts which have held that a 
litigant can complain on appeal of the erroneous admission of 
privileged matter over his objection, although he is not the client 
or patient, and in no way represents him.? The argument that he 
had no standing to complain does not seem to have been presented 
squarely to the Ohio courts, and is not discussed. Legal writers, 
who have severely critized the whole idea of these privileges for 
many years, have criticized also this position as to the reviewability 
of their denial. In jurisdictions which retain them, the aim of these 
privileges is now usually said to be: to encourage the client or pa- 
tient to make full and free disclosure to his attorney or physician 
of facts necessary to proper advice, without fear that any humili- 
ating, degrading or incriminating ones will be later disclosed in 





* Associate Professor of Law, College of Law, The Ohio State University. 

! Formerly Onto Gen. Cope § 11494. The other state statutes are collected 
in 8 Wicmore, Evmence §§ 2292 n., 2380 n. (3d ed. 1940); Note, 52 Cot. L. 
Rev. 383 (1952). 

2 Swetland v. Miles, 101 Ohio St. 501, 130 N.E. 22 (1920); Weis v. Weis, 
147 Ohio St. 416, 72 N.E. 2d 245 (1947); and see State v. Karcher, 155 Ohio St. 
253, 98 NE. 2d 308 (1951). 
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court to shock his feelings or injure his reputation.* Here and there 
the rule is, logically, limited to such facts*, but most statutes give 
the client or patient an abundance of encouragement by assuring 
him that nothing of these communications will, without his con- 
sent, be revealed in court by the professional adviser (either di- 
rectly, or indirectly by disclosure of the advice given). 

In this respect the true privilege differs from the great body 
of evidentiary rules of exclusion or preference, such as the hearsay 
rule or best evidence rule. The latter are intended to aid the as- 
certainment of the truth, by allowing the litigant to protect himself 
against the admission of evidence which is insufficiently reliable, 
or prejudicial, or productive of delay or confusion. The rules of 
privilege here considered obviously do tend to suppress the truth, 
but this sacrifice is thought (in those states which retain them) to 
be outweighed by a need to encourage the communications in- 
volved. 


Wigmore and some courts have pursued the above statement 
to the conclusion that since the rule of privilege is for the benefit 
of the client or patient, only he can claim it as a matter of right.® 
A litigant, as litigant, has a right to the enforcement of those rules 
of exclusion and preference designed to ascertain the truth, but 
unless he is also the patient or client, no right to the enforcement 
of the rule of privilege. He may suggest its application on behalf 
of the client or patient, but if the trial judge, even erroneously, 
refuses to exclude the privileged matter, the litigant cannot com- 
plain on appeal. A majority of courts, however, have further al- 
lowed the litigant who suggested the privilege to complain on appeal 
where the privilege is erroneously denied, even when he is not the 
patient or client.* This result seems to be due not alone to a “sport- 
ing theory of justice,” as some critics suggest. The litigant has no 





3 McCormick, The Scope of Privilege in the Law of Evidence, 16 Tex. L. 
Rev. 447 (1938). 

4Purpon’s Stats. 1930 (Penna) tit. 19, § 686 (facts “which tend to 
blacken the character of” the patient); N.Y. Crv. Proc. Acr § 354, (“which 
would tend to disgrace the memory of the decedent.”). 

5 Associates Discount Corp. v. Greisinger, 103 F. Supp. 705 (W.D. Pa. 1952); 
In re Fay’s Estate, 31 Erie 353 (Pa. Orph. 1949); Yarborough v. Yarborough, 
202 Ga. 391, 43 S. E. 2d. 329 (1947); Martin v. State, (Miss.) 33 So. 2d 825 
(1948), and see Vance v. State, 182 Miss. 840, 183 So. 280 (1938); Hier v. 
Farmer’s Mut. Fire Ins. Co., 104 Mont. 471, 67 P. 2d 831, 110 A.L.R. 1051 
(1937); 8 Wigmore, Evipence §§ 2196, 2321, 2386 (3d ed. 1940); Note, 2 A.L.R. 
2d. 645 (1948); Note, 30 Cor. L. Rev. 686 (1930). Ohio seems to take this view 
as to the privilege against self-incrimination, Orum v. State, 38 Ohio App. 
171, 175 N.E. 876 (1931), but ordinarily no problem of protecting an absent 
holder of this privilege arises. 

6 The cases are collected in 8 Wicmore, Evmence, §§ 2196, 2321, 2386 (3d 
ed. 1940). 
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interest, as litigant, in the sustaining of the privilege, but when the 
client or patient is absent, the concededly erroneous failure of the 
trial court to apply the privilege must be corrected at the instance 
of some one else, or not at all. In addition, the unfortunate casting 
together in the statutes of rules of exclusion regulating the com- 
petency of witnesses, and rules of privilege, have tended to result 
in confusion as to the function of the two. 

In this situation the problem of who may waive the privilege 
assumes large importance, particularly after the death of the client 
or patient, who could waive it while alive. Faced with their views 
that any litigant, even the adversary of the successors of the de- 
ceased, may complain on appeal if the privilege is erroneously 
denied, unless waived, and with the client or patient prevented 
by death from deciding whether to waive, the majority of courts 
have held that the privilege may be waived by his executor, ad- 
ministrator, next of kin, heir, or legatee, who is considered as 
standing in his place.? Some statutes expressly so provide, but the 
same result has been reached in states where the statute speaks 
of incompetency,® where there is no provision for waiver,’ and 
even where the statute expressly provides some other waiver and 
omits this one.'° 

For a time at least, Ohio stood with the small minority of states 
rejecting the above view and holding that if the client or patient 
died without having waived the privilege, the right to waive did 
not pass to any successor.!! The statute did not make any mention 
of this contingency. 





7 Stayner v. Nye, 227 Ind. 231, 85 N.E. 2d. 496 (1949); Martin v. Shaen, 22 
Wash. 2d. 505, 156 P. 2d. 681 (1945); Denny v. Robertson, 352 Mo. 609, 179 S. W. 
2d 5 (1944); Boyles v. Cora, 232 Ia. 822, 6 N.W. 2d. 401 (1942); In re Cunning- 
ham’s Estate, 219 Minn. 80, 17 N.W. 2d. 85 (1944); Harvey v. Silber, 300 Mich. 
510, 2 N.W. 2d. 483 (1942). Earlier cases are collected in notes, 31 A.L.R. 168 
(1924); 126 A.L.R. 381 (1940). 

8 Ex parte Gfeller, 178 Mo. 248, 77 S. W. 552 (1903) (attorney-client); Stay- 
ner v. Nye, 227 Ind. 231, 85 N.E. 2d 496 (1949) (physician-patient); Denny v. 
Robertson, 352 Mo. 609, 179 S.W. 2d. 5 (1944) (physician-patient); Gorman v. 
Hickey, 145 Kan. 54, 64 P. 2d. 587 (1937) (physician-patient). 

9Thompson v. Ish, 99 Mo. 160, 12 S. W. 150 (1899); Groll v. Tower, 85 
Mo. 249; Stayner v. Nye, supra, n. 8. 

10 Harvey, v. Silber, 300 Mich. 510, 2 N.W. 2d. 483 (1942); In re Gallun’s 
Estate, 215 Wis. 314, 254 N. W. 542 (1934). 

11 Swetland v. Miles, 101 Ohio St. 501, 130 N. E. 22 (1920); Haley v. Demp- 
sey, 14 Ohio App. 326 (1921); Auld v. Cathro, 20 N. D. 461, 128 N.W. 1025 
(1910); Loder v. Whelpley, 111 N.Y. 239, 18 N.E. 874 (1888) (prior to statutory 
changes); In re Hunt, 122 Wis. 460, 100 N.W. 874 (1904) (prior to statutory 
changes); Watkins v. Watkins, 142 Miss. 210, 106 So. 753 (1926) (prior to 
statutory changes); Harrison v. Sutter Street Ry. Co., 116 Cal. 156, 47 Pac. 
1019 (1897) (prior to statutory changes.). 
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Other jurisdictions having this rule have found it unsatisfac- 
tory. In New York (the pioneer state of the physician-patient 
privilege), California, Michigan, Mississippi, and Wisconsin, vari- 
ous forms of waivers after the death of the holder of the privilege 
have been provided by statute.'* In other states contrary early 
constructions have been expressly or impliedly eliminated.'* 

In 1936 the Ohio Supreme Court, in Industrial Commission v. 
Warnke,'* ruled that the widow of the deceased workman, in a 
proceeding to recover industrial compensation, could waive the 
physician-patient privilege as to communications between the 
husband and his doctor, over the objection of the other party. The 
language of the decision, while referring to the case at hand, was 
broad enough to suggest that the earlier construction would be re- 
jected in other types of actions and by other representatives of the 
deceased as well.'® 

No further clear opportunity to elucidate its position came to 
the Supreme Court,'® and the courts of appeals have divided on 
the effect of the Warnke decision.” 





12N. Y. Crv. Proc. Act § 354; Catur. Cope Civ. Pro. § 1881; Micu. Srar. 
Ann. § 27.911; Miss. Stat. 1944, c. 315, p. 540; Wis. Srats. 1949 § 325.21. 

13 Kern v. Kern, 154 Ind. 29, 55 N. E. 1004, (1899) overruling Gurley 
v. Park, 135 Ind. 440, 35 N. E. 279 (1893), and see Stayner v. Nye, 227 Ind. 231, 
85 N. E. 2d. 496 (1949) for further changes. 

14131 Ohio St. 140, 2 N. E. 2d. 248 (1936). 

15 The dissenting judges so considered it; and see the note in 7 Ohio Op. 
568, treating the Warnke case as overruling Swetland v. Miles, n. 2, supra. 

16In Weis v. Weis, 147 Ohio St. 416, 72 N. E. 2d. 245 (1947), a will con- 
test between the designated heir and the legatees of testator, the heir in- 
troduced over the legatee’s objection hospital records covering testator’s ill- 
ness and containing matter allegedly privileged as a doctor-patient commu- 
nication. 

Rejecting the legatee’s appeal, the court held that the hospital records 
did not contain privileged matter and for an alternative ground of the hold- 
ing said: “Furthermore, the contestees called the attending physician, a wit- 
ness to the testator’s will, as a witness at the trial, and he testified fully 
on all matters covered by the hospital records. We think this constituted 
a waiver of any privilege and the contestees are estopped to claim any.” This 
holding was not carried into the headnotes. Since the court had long held that 
testator’s making his physician a subscribing witness was an express waiver 
as to matters concerning the validity of the will, it is not clear whether 
this statement shows a disposition to depart from the older cases and allow 
waiver by a legatee in a will contest. Cf. Russell v. Penn. Mut. Life Ins. Co. 
70 Ohio App. 113, 41 N. E. 2d. 251 (1941) (introduction by beneficiary of life 
policy, of evidence on the same matter is ineffectual as a waiver — only ex- 
press consent by the patient could so operate). 

17 Dougherty v. Hall, 70 Ohio App. 163, 45 N. E. 2d. 608, 612 (1942); McKee 
v. New Idea, 36 Ohio L. Abs. 563, 44 N. E. 2d. 697 (1942); Pariskey v. Pier- 
storff, 63 Ohio App. 503, 27 N. E. 2d. 254 (1940); Colwell v. Dwyer, 20 Ohio 
Ops. 320, 35 N. E. 2d. 789 (Ohio App. 1940). 
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The present amendment to the statute makes clear that waiver 
is possible by the surviving spouse or executor or administrator. 
Since the legislature rejected an amendment designed to permit the 
executor or administrator to waive only if there were no surviving 
spouse, it seems clearly intended that either may waive without 
the concurrence of the other.!® The specific designation of the per- 
sons entitled to waive will eliminate the difficulties found in some 
states in determining who is a “personal representative” of the de- 
ceased.!® 

Another question may arise under the new wording. Ohio 
holds that a written waiver by a patient, inserted in an application 
or contract for insurance, is effective to remove the bar of the 
statute after his death.*° Also, if a client makes his attorney a sub- 
scribing witness to his will, this waiver is effective after his death.*! 
Does the 1953 amendment continue this rule, adding another 
waiver to it, or does it mean that after his death the new alterna- 
tive: “or if the client or patient be deceased, by the express con- 
sent of the surviving spouse or the executor or administrator...” 
is the only form of waiver which will be effective, and prior ex- 
press waivers by the deceased do not apply? 

In New York, which had previously held no waiver possible 
after the death of the client or patient, the legislature provided 
that “...a physician...upon a trial or examination may disclose 
any information...when the provisions of [the privilege statute] 
have been expressly waived upon such trial or examination by the 
personal representatives of the deceased patient.”?? 

In Holden v. Metropolitan Life Ins. Co.*° the New York Court 
of Appeals held that policy provisions for waiver are ineffective 
when the patient has died: 

... Under the statute as amended, no one except the 
personal representatives of the deceased patient can 
waive ...and it can be waived by them only upon the trial 
or examination where the evidence is offered or received. 

It seems unlikely that the Ohio legislature intended to make 


such a change without using more specific language;** and it did 





18 House Journal, 100th General Assembly, June 10, 1953, p. 7. 

19In re Kings Will, 251 Wis. 269, 29 N.E. 2d. 69 (1947); In re Faiher 
239 App. Div. 246, 268 N. Y. Supp. 120 (1933): In re Ackermann, 163 Misc. 
624, 298 N. Y. Supp. 38 (Surr. Ct. 1937); Thompson v. Smith, 103 F. 2d 936, 
126 A.L.R. 382 (Ct. App. D. C. 1939). 

20New York Life Ins. Co. v. Snyder, 116 Ohio St. 693, 158 N. E. 176 
(1927). 

21 Knepper v. Knepper, 103 Ohio St. 529, 134 N. E. 476 (1921). 

22.N. Y. Civ. Proc. Acr § 354. 

23165 N. Y. 13, 17, 58 N. E. 771, 772 (1900). 

24 E.g., Munn. Stat. Ann. § 595.02: “. .. The beneficiaries shall be deemed 
to be the personal representatives of such deceased person for the purpose 
of waiving the privilege hereinbefore created, and no oral or written waiver 
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not expressly require waiver to be “upon such trial or examina- 
tion,” which phrase was stressed by the New York court. Wiscon- 
sin and Mississippi have had statutes more similar in this respect 
to the Ohio waiver provision for many years.”5 

The Wisconsin provision, enacted in 1921, reads: (after pro- 
viding for express waiver): 

...or in case of [the patient’s] death or disability, of 

his personal representative or other person authorized to 

sue for personal injury or of the beneficiary of an insur- 

ance policy on his life, health or physical condition. 
In In Re Peterson’s Estate,”° the testator’s will, making his physi- 
cian an attesting witness, was made in 1940. It was offered for pro- 
bate by one legatee. At a hearing on objections to probate raised 
by testator’s brothers and sisters, also legatees, it was held that 
the waiver thus made by testator operated after his death to render 
the physician’s testimony unprivileged when called by the pro- 
ponent. The court’s discussion on this point said: *7 

The contestants contend that Dr. Schneider was by 

reason of the provisions of sec. 325.21 incompetent to testi- 

fy to the execution of the will and the condition of the 

patient. It satisfactorily appears from the record that Dr. 

Schneider signed the will as an attesting witness at the 

request of the testator. It is well established that where 

a testator requests a physician to become a witness to his 

will he thereby waives any privilege which would other- 

wise exist between him and his physician. 

Although the precise argument is not discussed, this case 
would seem to be persuasive as to the effect of the Ohio amend- 
ment. 


The statute unfortunately does not provide for waiver by next- 
of-kin, heirs, legatees, or beneficiaries of insurance contracts. In 
a will contest, for example, between an executor and an heir-at- 
law, where there is no surviving spouse, the very question to be 
decided is which of these two is really the “successor” of the de- 
ceased patient or client. To limit the power to waive the privilege 
in such a case to the executor will sometimes, by making possible 
the exclusion of material which would bring out the facts, decide 
in advance the crucial point. 





of the privilege hereinbefore created shall have any effect except that the 
same be made upon the trial or examination here the evidence is offered or 
received; .. .” 

25Miss. Stat. 1944, Mar. 31, C. 315 p. 540: “... or in case of the death 
of the patient, by his personal representatives or legal heirs in case there be 
no personal representative.”; Wis. Stat. 1949 §§ 2325.21 325.22, quoted in the 
text, infra. 

26 250 Wis. 158, 26 N.W. 2d 553 (1947). 

27 id., at 164, 26 N.W. 2d 553, 556 (1947). 
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As previously shown, the majority of jurisdictions have re- 
solved the question in favor of bringing out all the facts by holding 
that where all parties claim under the decedent, either the privi- 
leges do not apply,”* or that any party may waive, over the objec- 
tion of others. 

If the Ohio Supreme Court was in process of holding some 
of the previous decisions erroneous, and harmonizing construction 
of the statute with the more widely accepted position, the fact that 
the amendment does not cover the entire field may not prevent 
completion. The fact that the Legislature has failed to enact pro- 
visions calling for more liberal waiver than the 1953 Amendment, 
and subsequently enacted Amended H.B. No. 576, does present a 
hurdle.*® But other courts have held that express statutory 
provision for one or more forms of waiver did not limit waiver 
to the statutory forms and situations alone. 





28 Gaines v. Gaines, 207 Okl. 619, 251 P. 2d. 1044 (1953). 
29The Ohio Bar Association proposal is an example; it was introduced in 
the 98th General Assembly as H. B. No. 151, and died in committee. 














A Critique of Recent Ohio Anti- 
Subversive Legislation 


BY WARREN P. HILi* 


I. INTRODUCTION 

In the present world crisis, one’s views on the scope to be ac- 
corded basic civil liberties, such as the rights of free speech and 
assembly, depend on a number of variables too complex for con- 
venient labelling as politically “liberal” or “conservative.” If we 
assume a consensus among American leaders of opinion on the 
value of protecting and preserving the personal immunities guaran- 
teed by the state and federal “bills of rights,” there is still the vex- 
ing problem of means, choice of which may not only be dictated 
by intelligence and experience, but by the degree of attachment 
to these fundamental rights, a matter more of faith than empirical 
demonstration. Thus we find at one pole of opinion, the view that 
now, as never before in our nation’s history, civil liberties should 
be upheld and even extended, for it is our respect for the individual 
conscience that spells the essential difference between our system 
and the totalitarian regime which opposes us. If by limitation of the 
sphere of individual freedom of choice we destroy this respect for 
and tolerance of dissent, there will be nothing in America worth sav- 
ing.’ The opposing view, which tends on the whole to assess the 
internal danger to security as much greater, holds that restrictions 
are necessary to protect the efficient operation of government 
“which is an essential precondition to the existence of all civil 
liberties.” Dealing as we are with imponderables in the field of 
social dynamics, neither view can be dismissed out-of-hand as 
“unrealistic.” The tide at present, however, is setting in the direc- 
tion of the latter perspective, accelerated, some fear, by an emo- 
tional impulse to do anything nominally “anti-communist” if it has 





* Assistant Professor, College of Law, The Ohio State University 

1 Some recent writings by adherents to this view are: Barro, THE LoyALty 
or Free Men (1951); Bippie, THe Fear or FrREepom (1951); Carr, National Se- 
curity and Individual Freedom, XLII Yate Review 496 (June, 1953); Davis, 
Are We Worth Saving? And If So, Why? 207 Harpers 23 (Aug. 1953); Doug- 
las, The Black Silence of Fear, N.Y. Times Magazine, Jan. 13, 1952, p. 7; 
Kennan, Communism and Conformity, N.Y. Herald Tribune, May 20, 1953. 

2 Quotation from the dissenting opinion of Vinson, C.J., in Trupiano v. 
United States, 334 U.S. 699,715 (1948). The most outspoken advocates of re- 
straints on political liberties are often the erstwhile “left-wingers” such as 
Wevt, Tue Barrie Acainst Distoyatty (1951); Book Review, 44 J. Crm. L. 
& Crrrotocy 84 (1953). However, not all former “insiders” of the Com- 
munist apparatus are of this persuasion. See, e.g., PHr~erick, I Lep THREE 
Lives 299-300 (1952). 
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the least chance of exorcising the troubles that plague us. In its 
recent session, the Ohio Legislature by certain enactments has 
taken the “calculated risk” that we do not “burn down the house 
to kill the rats.’”* 

By way of background to discussion and analysis of the three 
anti-subversive measures recently passed by the General Assem- 
bly, it will be well to describe what preceded this legislative action, 
in terms of investigation of the nature and extent of the evil to be 
dealt with, and pre-existing statutes aimed generally at the same 
problem. So much of a high quality has been written in the profes- 
sional periodicals and treatises on the subject of resolving the con- 
flict of “freedom versus internal security” and on specific control 
measures both state and national,‘ that no attempt will be here 
made to survey the whole field, but an endeavor will be made to 
bring in these outside matters only when they seem to be germane 
to an evalution of the new Ohio laws. Because these laws will be 
executed both in conjunction with federal anti-subversive legis- 
lation and within the limitations imposed by the United States 
Supreme Court through the Fourteenth Amendment to the Con- 
stitution, it will be necessary to allude frequently to recent national 
legislation and federal court decisions. The scope of this paper 
forbids treatment of these national matters on their merits, both 
constitutional and otherwise, and they will be accepted as estab- 
lished conditions within which the Ohio laws will operate and be 
tested.® 





3This phrase was used by Governor Adlai Stevenson of Illinois in his 
message accompanying the veto of Senate Bill No. 202, a criminal and inves- 
tigatory measure substantially similar to the Ohio Devine Law, here discussed. 
Reproduced in Buscu, Aptar E. STEVENSON oF ILLINOIS 135-144 (1952). 

4 Chafee, Thirty-five Years with Freedom of Speech, 1 Kan. L. Rev. 
1 (1952); Cohen and Fuchs, Communism’s Challenge and the Constitution, 34 
Cornet L. Q. 182-219, 352-375 (1948); Meiklejohn, What Does the First 
Amendment Mean? 20 U: or Cut. L. Rev. 461 (1953); O’Brien, New Encroach- 
ments on Individual Freedom, 66 Harv. L. Rev. 1 (1952); Sutherland, Free- 
dom and Internal Security, 64 Harv. L. Rev. 383 (1951). See also GELLHORN, 
THe STATES AND SUBVERSION 358-392 (1952); LassweLL, NATIONAL SECURITY AND 
INDIVIDUAL FREEDOM (1950). 

5 Much of the federal legislation aimed at the control of the Communist 
conspiracy has not been tested in the courts, notably the criminal and 
registration features of the “Subversive Activities Control Act of 1950,” 64 
Srat. 987 (1950), 50 U.S.C. §§ 783 (a), 786 (Supp. 1952), and the Smith Act of 
1940 as applied to membership and individual advocacy of overthrow rather 
than to conspiracy, 54 Srar. 670 (1940), as amended, 18 U.S.C. § 2385 (Supp. 
1952). The major Supreme Court decisions upholding restrictive measures have 
been rendered by a divided court, with either no affirming opinion securing 
a majority as in Dennis v. United States, 341 U.S. 494 (1951), leaving the 
rationale of constitutionality unclear, or no opinions at all because of an 
equal division of the Justices, as in Bailey v. Richardson, 341 U.S. 918 (1951). 











1953] CRITIQUE OF ANTI-SUBVERSIVE LEGISLATION 441 


II. THe Ouro BackGRouND 


As in the present instance, so in the past, the Ohio legislature 
has seen fit to shape its program for control of subversive activi- 
ties substantially in accord with national trends or “fashions” in 
statute law. This observation is not made with any deprecatory 
intent, but only to indicate that the Ohio law-makers are not alone 
in apprehending at certain crucial times in the course of the coun- 
try’s history certain dangers of political subversion. Thus, a large 
number of states including Ohio enacted their laws against treason 
and misprision of treason during the perilous times of the Civil 
War, punishing knowing adherence to enemies of the state, or giv- 
ing them aid and comfort, or suppressing information that any 
person has committed or is about to commit this offense.* Between 
1917 and 1923, twenty-five states passed criminal syndicalism or 
criminal anarchy statutes in response to the activities of the I.W.W. 
and the “Bolsheviks.” Ohio is among those jurisdictions having 
the former type of law and in addition, a law, enacted during the 
same period of the “Red Raids” of Attorney General Palmer, 
prohibiting the display of red and black flags and other emblems 
as symbols of the advocacy of or belief in activities antagonistic 
to our form of government.? When the United States Supreme 
Court in 1931 held an identical “flag” statute of California void 
on its face for indefiniteness, only California amended it so as to 
conform with the decision, putting in grave question the validity of 
the Ohio-type law.’ The “criminal syndicalism” law punishes the 
support of the doctrine or of any organization advocating or teach- 
ing “the commission of crime, sabotage (as defined in the act), or 





6On1o Rev. Cone §§ 2921.01, 2921.02 (1953). 

7Id. §§ 2923.12, 2923.13, 2923.14, 2923.15 and § 2921.07. Two-thirds of the 
states passed such laws from 1917 to 1921. See Dowet., A History or CRIMINAL 
SYNDICALISM LEGISLATION IN THE UNITED States (1939). The criminal anarchy, 
as distinct from syndicalism, laws were patterned after the New York Law 
of 1902 (Penal Laws, §§ 160, 161) and denounced the written or oral advocacy 
of “the doctrine that organized government should be overthrown by force 
or violence, or by assassination of the executive head or of any of the executive 
officials of government, or by any unlawful means.” 

8 Stromberg v. California, 283 U.S.359 (1931). The Ohio “flag” statute 
denounces the display not only of the banner of an anarchistic society, but 
a red or black flag with an inscription (a) opposed to organized govern- 
ment; (b) which is sacrilegious; or (c) which may be derogatory to public 
morals. As only a stimulus to anarchistic action necessarily involves an in- 
citement to violence, the portion of the statute specifying the other modes of 
violation is fatally “vague and indefinite” in permitting “the punishment of 
the fair use of the opportunity of free political discussion.” Because a nar- 
rowing judicial construction of clauses a, b, and c is of dubious propriety, the 
unamended statute could probably not be applied even to conduct which 
is not constitutionally protected. Note, Inseparability in Application of Statutes 
Impairing Civil Liberties, 61 Harv. L. Rev. 1208 (1948). 
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unlawful acts of force and violence or unlawful methods of terror- 
isms as a means of accomplishing industrial or political reform.” 
Although the earliest model for this type of law was drafted to 
meet the menace of anarchism and not Communism, its progeny 
were successfully used in a number of states in the post-World War 
I era against the latter society, and were upheld as to their inherent 
constitutionality by appellate court majorities on both the state 
and national level.® As will be discussed later, its “membership” 
and “unlawful assembly” provisions certainly went to the very 
limit allowable under the First Amendment. Yet the Ohio Un- 
American Activities Commission, which recommended the legis- 
lation to be discussed here, felt the old law was inadequate to 
counter the threat of modern conspiratorial “fifth column” activi- 
ties, largely, it would seem, because the term “criminal syndical- 
ism” has passed out of common usage, and “there is no public 
feeling against a concept of which few, if any, are aware.”!° 

Prior to America’s entry into the last great war, during the 
tense period of preparedness, Ohio, along with thirteen other 
states,!! excluded from recognition as political parties, and hence 
from a place on the ballot, any group “which advocates, either di- 
rectly or indirectly, the overthrow, by force or violence, of our 
local, state, or national government... .or is connected in any way 
with any foreign government or power.”!* Although the threat of 
industrial sabotage and espionage issued from both Bundist and 
Communist undergrounds prior to June of 1941, after that date the 
danger came mainly from the Nazi quarter whose Wehrmacht had 





9 Whitney v. California, 274 U.S. 357 (1927); State v. Kassay, 126 Ohio 
St. 177 (1932). The results were the same in most other jurisdictions, with 
little uniformity, however, in the frequency or manner of application. See 
Note, Criminal Syndicalism and the Civil Liberties, 36 Int. L. Rev. 357 (1941). 
Anarchists and Communists, though antithetical in ideology, are as one in 
desiring the abolition of the present system—hence both may engage in 
incendiary mouthings in’ their writings or speeches. Thus, while the syn- 
dicalism statutes, loosely construed, literally describe Communist activity, 
the serious legal question which divided both the United States and Ohio 
Supreme Courts was whether the states under the constitutional free speech 
and assembly clauses could punish speech which advocated crime where there 
was a remote “pernicious tendency” or only language which under the par- 
ticular circumstances clearly and imminently threatened violence and viola- 
tion of the law. Holmes and Brandeis, J.J., and the dissenting judges in the 
Kassay case felt that the “clear and present danger” test should be applied 
regardless of whether the legislature had defined the crime in speech or 
non-speech terms. See dissent in Gitlow v. New York, 268 U.S.652, 660 (1925). 

10 Report of the Un-American Activities Commisison, State of Ohio 30-31 
(1953). Hereafter cited as “Ohio Report.” 

11See Prendergast, State Legislatures and Communism: The Current 
Scene, 44 Am. Por. Scr. Rev. 556,557 (1950). 

12: Onto Rev. Cove § 3517.07. 
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suddenly turned its guns on Russia, ending the period of the de- 
nounced “imperialist war.” We know now to our dismay that war- 
time friendship with the Soviet Union did not preclude even acts 
of espionage, especially in the applied sciences of war.'* The legal 
exclusion from the ballot, however, struck not at fifth column ac- 
tivity but at the democratic process which traditionally has offered 
its elective machinery to all comers.'t While there may or may not 
be an anomaly in barring a group from the use of democratic 
methods on the basis of the fact that the group itself does not use 
democratic methods, there would seem to have been little real 
justification for it in view of the chronic political impotence in this 
country of all foreign totalitarian groups.'® The effect of such a 
denial of suffrage could only confirm the visionary radical in his 
belief that underhanded methods are alone efficacious in securing 
power. Exclusion under the Ohio-type statute resulted either from 
refusal to file a party affidavit disavowing advocacy of what the 
law forbade or an ex parte determination by the secretary of state 
of facts contrary to those asserted by the group. The cases constru- 
ing and applying these statutes being few and somewhat incon- 
clusive, their validity is as yet uncertain." 


13 See, e.g., Rosenberg et al. v. United States, 195 F2d 583 (2d Cir. 1952), 
cert. den. 344 U.S. 838 (1952). The extent of pre-war and wartime Communist 
infiltration of the various departments and agencies of the national govern- 
ment is summarized in the report of the Senate Judiciary Subcommittee to 
Investigate the Administration of the Internal Security Act, etc., Sen. Misc. 
Rep., 83p. Conc., Ist. Sess. 26-46 (1953). 

14 As in most states, Ohio recognizes a group seeking public office as a 
“political party” only if (a) it polled for its candidate for governor in the pre- 
ceding election at least ten per cent of the entire vote cast therein; or (b) it files 
with the state secretary a petition signed by “qualified electors equal in number 
to at least fifteen per cent of the total vote for governor at the last preceding elec- 
tion.” After being accorded a place on the ballot, a subsequent failure to obtain 
ten per cent of the votes cast for governor cancels state recognition. Ox1o 
Rev. Cope § 3517.01 (1953). 

1SThe high water mark of Communist voting strength was reached in 
1932, a few months before the bank holiday, when its candidate for the 
presidency, William Z. Foster, received 102,991 ballots at the polls. Since 
then its popular support has declined so that candidate Earl Browder received 
only 48,579 votes in 1940. Information Please Almanac, 206-208 (1953). 

“If we are to take judicial notice of the threat of Communists within 
the nation, it should not be difficult to conclude that as a political party they 
are of little consequence. . . . I would doubt that there is a village, let alone 
a city or county or state which the Communists could carry in any election. 
Communism in the world scene is no bogey-man; but Communists as a po- 
litical faction or party in this country plainly is. . . . The country is not in 
despair; the people know Soviet Communism; the doctrine of Soviet revolu- 
tion is exposed in all of its ugliness and the American people want none of it.” 
Douglas, J., dissenting in Dennis v. United States, 341 U.S. 494, 544 (1951). 
16 Upheld by an Ohio court of appeals in State ex Berry v. Hummel, 42 
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With the end of the “Popular Front against Fascism” in 1945 
and the beginning of the “Cold War,” a flood of state laws against 
subversion was loosed, evincing many and diverse ends and meth- 
ods of approach. Certain legislative goals, however, are common 
to this mass of recent state statute law, and their articulation here 
may be helpful in evaluating the appropriateness of the Ohio anti- 
subversive measures adopted during the recent sessions of the 
legislature. These are: 

(1) To take additional security measures to prevent com- 

munist infiltration into positions of state employment, 
or at least those positions which involve trust or in- 
fluence. 

(2) To prevent communists from gaining support, finan- 
cial or otherwise, from those who would withdraw 
their aid if the true nature and purpose of the sup- 
ported organizations were disclosed. 

(3) To take such measures as will enable consumers of 
Communist propaganda to become cognizant of its 
origin. 

(4) To acquire such information as will enable the state 
government to know the identity and whereabouts of 
all those whose “allegiance” is to the communist 
party. 

(5) To make criminal those activities which have as their 
purpose the setting up in the United States of a totali- 
tarian government under foreign control. 

(6) To deny the Communists the use of the ordinary 
means of the democratic process, and the privileges 
of state citizenship.’7 

III. THe Genesis or THE Recent ENACTMENTS 

Prior to the convening of the 100th General Assembly in Ohio, 
the only post-War anti-subversive legislation that had gone on the 
books sought to make unemployed Communists ineligible to re- 
ceive benefits from the state. This statute, passed in 1949, bars 
the payment of such compensation to anyone who advocates, or is 
a member of a party which advocates, the overthrow of govern- 
ment by force. The jobless person must file an affidavit declaring 





Ohio L. Abs. 40, 59 N.E. 2d 238 (1944); see also Johnson v. Sweeney, 140 
Ohio St. 279, 43 N.E. (2d) 239 (1942). The California Supreme Court held in 
Communist Party v. Peek, 20 Calif. 2d 536, 127 P. 2d 889 (1942) that a sim- 
ilar provision in its election law could be applied to any particular party only 
after opportunity for notice, hearing and judicial review; cf. State ex rel. 
Huff v. Reeves, 5 Wash. 2d 637, 106 P. 2d 729 (1940). But cf. Field v. Hall, 
201 Ark. 77, 143 S.W. 2d 567 (1940). 

17 This formulation of the immediate goals of such legislation is taken 
with some modification from the excellent analysis of the Mundt-Nixon Bill 
by Cohen and Fuchs in Communism’s Challenge to the Constitution, 34 CornELL 
L.Q. 182, 186-187 (1948). A recent resume of all the state anti-subversive laws 
enacted prior to the 1953 legislative sessions can be found in The States and 
Subversion, A.C.L.U., 1953. 
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that he is in neither of the proscribed classes.'* In June of 1951, 
however, with the Korean War in full tilt, the Ohio legislature 
set up an interim study commission, to be known as the Ohio Un- 
American Activities Commission, to, inter alia, investigate and re- 
port to the 1953 session of the General Assembly on “the operation 
and effect of the laws of this state, of the several other states, and 
of the United States, which purport to outlaw and control the ac- 
tivities [of subversive persons and groups] and to recommend such 
additional legislation or revision of existing laws as may seem 
advisable and necessary.”!® The “Blackburn Commission,” as it 
came later to be called, was endowed, in addition, with a fact-find- 
ing function with the attendant authority to compel testimony and 
the production of books and records, which placed it in a field al- 
ready occupied by a number of Congressional investigating com- 
mittees and, on the state level, recently abandoned by six other 
“little un-American activities committees.”*° By holding public 
hearings, whereat witnesses both friendly and unfriendly were 
examined, issuing press releases and reports, initiating prosecution 
of recalcitrant witnesses,* and compiling central files and dossiers 





18 Onto Rev. Cope § 4141.29 (1953). Upheld in Dworken v. Collopy, 56 
Ohio L. Abs. 513, 91 N.B. 2d 564 (1950). 

19On10 Gen. Cope §§ 76-28 to 76-35, inclusive (Supp. 1952). The ad- 
ditional terms of reference of the Commission were: “(1)To investigate, study 
and analyse (a) all facts relating to the activities of persons, groups, and or- 
ganizations whose membership includes persons who have as their objective 
or may be suspected of having as their objective the overthrow or reform 
of our constitutional governments by fraud, force, violence, or other unlaw- 
ful means; (b) all facts concerning persons, groups, and organizations known 
to be or suspected of being dominated by or giving allegiance to a foreign 
power or whose activities might adversely affect the contribution of this state 
to the national defense, the safety and security of this state, the functioning 
of any agency of the state cor national government or the industrial po- 
tential of this state; (2) To maintain a liaison with any agency of the federal, 
state, or local governments in devising and promoting means of disclosing 
those persons and groups who seek to alter or destroy the government of 
this state or of the United States by force, violence, intimidation, sabotage or 
threats of the same.” (§76-31). 

20 California (1941-1950), see Barrett, THE TENNEY CoMMITTEE (1951); 
Washington (1947-1949), see CounrryMAN, UN-AMERICAN ACTIVITIES IN THE 
STaTE OF WASHINGTON (1951); Illinois (1947-1949), see HarsHa, The Broyles 
Commission In THE STATES AND SUBVERSION 54 (Gellhorn ed. 1952); Massachu- 
setts (1950), no hearings were held —report issued; New Hampshire (1949), 
no hearings were held—report issued recommending reliance on federal 
enforcement; New Jersey (1947), closed meetings—no report. In addition, 
Arizona and Florida appointed committees which did not function. 

21 According to the Report of the Blackburn Commission twenty witnesses 
were cited for contempt (p. 13). To the writer’s present knowledge none has 
yet been convicted in the common pleas courts. Witness Oscar Smilack 
(see Report, p. 229), allegedly the “angel” for the Franklin County branch of 
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on suspect individuals and groups, the Commission in effect could 
subserve most, if not all, of the particular legislative goals hereto- 
fore mentioned. That it was aware of the contribution it could 
make to public education on the subject of domestic communism 
for the purpose of discouraging unwitting support and membership 
in certain private organizations cannot be gainsaid.** That it ever 
pursued the object of laying a basis for the discharge of balky wit- 
nesses by private and state employers is less clear, although that 
incidental effect did in fact follow.** On the credit side, it must 
be observed that the Commission conducted itself with fairness 
and scrupulosity in most instances, considering the sensational and 
emotionally-laden subject with which it dealt, avoiding the ex- 
cesses of some of its institutional forerunners.” On the debit side, 





the Ohio Communist Party, was committed, at the time of arraignment, to 
the Lima State Mental Hospital for examination into sanity. He protested the 
commitment which was made solely on motion of the prosecutor and with- 
out the introduction of any evidence beyond the unverified statement by coun- 
sel for the state. The legality of Smilack’s detention was tested by habeas 
corpus proceedings, and on April 22, 1953, the Ohio Supreme Court unani- 
mously affirmed the order of discharge granted by the Court of Appeals, 
holding the summary commitment in violation of both state and federal 
“due process.” State, ex rel. Smilack v. Bushong, 159 Ohio St. 259, 111 N.E. 2d 
918 (1953). The reluctance of the state to press for trial in the contempt cases 
(in which indictments have already been returned) may be partly due to 
doubts concerning the applicability of either the legislative or court con- 
tempt statutes contained in the Criminal Code. The statute setting up this 
Interim Investigating Commission expressly referred to the court contempt 
sections (On10 Rev. Cope §§ 2705.02-2705.09) for sanction, while witness 
Smilack, cit. supra, was apparently indicted for contempt of the legislature 
(Onto Rev. Cone § 2917.42). 

22 See, e.g., portions of the colloquies with witnesses Baxter and Cvetic 
dealing with the utility of a “commission such as this” in appraising members 
of subversive or “front” groups of Communist control or manipulation. Ohio 
Report, pp. 38, 49, 72. 

23 Two of the witnesses before the Commission were employees of Ohio 
State University, viz., graduate assistant George D. Pappas and fine arts 
instructor Marston A. Hamlin. Both proved to be extremely uncooperative 
witnesses during a public hearing in Columbus on May 20, 1952, and short- 
ly thereafter were relieved of their positions at the University. See Ohio 
Report, pp. 365-378. Columbus Citizen, Jan. 18, 1953, p. 20, col. 1. 

24 See especially the accounts of the Tenney and Broyles committees, note 
20, supra. The Commission as a matter of policy permitted legal counsel 
to accompany the witness into the hearing room to advise on questions of 
constitutional rights, and allowed witnesses the right to offer signed state- 
ments to supplement testimony. Persons “adversely mentioned” in any public 
hearing were accorded the privilege of appearing before the body and an op- 
portunity to rebut. See Report, p. 12. The Commission, however, incurred 
some unfavorable publicity by releasing to Cincinnati newspapers the secret 
testimony of one Cecil Scott which labelled a number of respectable citizens 
as Communists or “pro-Communist.” Four of those named publicly de- 
nied the accusation and demanded an immediate hearing—this was fi- 
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as observed by Governor Lausche in his veto message on the 
recommended anti-sedition measure, hereafter discussed, the body 
“has not brought to the bar of justice a single person guilty of 
sedition, treason, or acts contemplating the overthrow of our gov- 
ernment.”*5 

In January of this year, the Commission filed its report to the 
General Assembly, a document of over four-hundred pages, con- 
sisting of twenty-six pages of conclusions and recommendations. 
Part II of the report contained transcripts of testimony of twenty- 
nine selected witnesses, (a) seventeen of whom were manifestly 
uncooperative, if not verbally defiant, and repeatedly invoked the 
constitutional privilege against self-incrimination making the in- 
terrogation for large sections of record wholly unilateral; (b) nine 
of whom were formerly Communist Party members, some recant- 
ing their past beliefs and others paid agents of the Federal Bureau 
of Investigation who had successfully infiltrated the Party’s secret 
enclaves; and (c) the remaining three were experts on education, 
called to give their views on how the schools and colleges should 
be safeguarded from Communist subversion and their pupils im- 
munized against indoctrination of alien ideology.*® Besides the find- 
ings which duplicate those of previous federal investigations with 
regard to the structure, methods, and purposes of the Communist 
Party, U.S.A.,?7 which have become common knowledge to any- 





nally accorded nine months later. The Cincinnati Chapter of the American 
Civil Liberties Union characterized Scott as a former F.B.I. paid informer 
with a felony record and a past history of mental disorder. The four citi- 
zens named as Communists were, reportedly, never permitted to cross-ex- 
amine their accuser. See printed statement re Ohio Un-American Activities 
Commission (A.C.L.U., Cincinnati Chapter, Jan. 1953) circulated to public of- 
ficials and civic organizations throughout the state. 

25 House Calendar, 100th Gen. Assembly, July 31, 1953, p. 2. 

26 These last three expert witnesses were Sidney G. Kusworm, Chair- 
man of the American Citizenship Committee, Ohio State Bar Association; R. 
M. Garrison, Director of the Secondary Elementary Department, State Board 
of Education; Douglas McGregor, President Antioch College, Yellow Springs, 
Ohio. Dr. McGregor was the only witness, whose testimony was published, 
who challenged the “unarticulated assumption” that young people’s minds 
were passive receptacles into which either dangerous ideologies were poured 
or “Americanism.” He went on to say: 

One thing that seems to me to be perfectly clear is that young 
people never take an idea at face value and accept it and swal- 
low it. They spend most of their time arguing about the things 
that are told to them in the classroom or that they read in the 
textbooks. So long as that is true, I have much less fear of the 
indoctrination idea that comes from just straight propaganda. 
I think experience generally would bear me out on other college 
campuses as well.” (Ohio Report, p. 351.) 

27 See, e.g., H.R. Rep. No. 1844, 80TH Conc., 2d Sess. (1948); H.R. Rer. 
No. 209, 80TH. Conc., Ist. Sess. (1947). 
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one who even occasionally peruses the public prints, the Commis- 
sion found several Ohio labor, civic, and youth organizations to be 
“fronting” for the Party, and assessed active Party membership 
in the state for 1952 at thirteen hundred, about half of whom oper- 
ate in the Cleveland metropolitan area.?* No estimate was attempt- 
ed of the number of non-registered sympathizers or “fellow travel- 
lers” in the jurisdiction who are “ready, willing, and able to do the 
Party’s work” if called on, though the Director of the F.B.I. is 
quoted as quoting a Communist boast that there exist in this coun- 
try ten for every one on the party rolls.?® 

Of the Commission’s five recommendations for new state anti- 
subversive legislation, the first four were ultimately enacted by the 
100th General Assembly, two of which required overriding a vig- 
orous gubernatorial veto. Representative Samuel Devine of Frank- 
lin County introduced a bill to effectuate the 5th object of deny- 
ing from the state and local governments “special privileges or 
licenses to members of the Communist Party or subversive organi- 
zations.”®° The bill contemplated the filing by an applicant for any 
license issuable by the state or its subdivisions of an affirmation 
disavowing present membership in any subversive organization 
or, by name, the Communist party. A subversive group was defined 
as one advocating forcible overthrow of state or national govern- 
ment, but what official or agency was supposed to so characterize 
particular groups, and whether an applicant need only deny affili- 
ation with groups whose unlawful objectives were known to him 
at the time of filing, was left to administrative omniscience. This 
bill died in the House Judiciary Committee. The three bills which 
have finally become law in Ohio are (1) a strict sedition statute, 
which not only creates new crimes against the state but establishes 
its own enforcement and investigative machinery; (2) a law mak- 
ing advocacy of forcible overthrow or membership in a society so 
advocating sufficient cause for removal of public employees and 
teachers in state supported institutions; and (3) a measure which 
makes claim of privilege against self-incrimination in response to 
questions propounded by a governmental body concerning member- 
ship in a subversive group, conclusive on the question of fitness 





28 Ohio Report, p. 32. 

29The quotation is taken from the testimony of J. E. Hoover, Hear- 
ings before the House Committee on Un-American Activities on H.R. 1884 and 
H.R. 2122, 80rH Cona., Ist. Sess. 37 (1947). Recently United States Attorney 
General Herbert Brownell was reported as stating that Party membership 
“is cut down to about 25,000 now from 100,000 — one-fourth of what it was 
before the Smith Act trials started.” He felt, however, that the present hard 
core presented a greater menace than before in view of better organiza- 
tion and increased difficulty of detection. U.S. News & World Report, Sept. 
4, 1953, p. 40. 

30H.B. No. 630, 100th Gen. Assembly (1953). 
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of such person to hold a state job. Of less significance, but related 
functionally to the enforcement provisions of the new sedition law, 
is the statute continuing the life of the Ohio Un-American Ac- 
tivities Commission to January 31, 1954, at which time all its “rec- 
ords, books, documents, and other property shall be committed to 
the attorney general,” who, as will be discussed, infra, will be vest- 
ed with general supervisory powers over the enforcement of the 
new sedition law.*! For convenience the latter measure will be 
referred to in the ensuing discussion as the Devine Law, after its 
first legislative sponsor. 
IV. Tue Devine SepiTion Law 
A. Its Criminal Provisions. 

The Devine Law,*? with a few minor modifications, and minus 
a lengthy preamble setting forth a description of the world Com- 
munist conspiracy, is a carbon-copy of Maryland’s Ober Law,** 
passed in that state in 1949.54 Within a year of its passage there, 
it was adopted in New Hampshire and Mississippi, and was twice 
proposed and twice rejected by the state of IIlinois.*® As distinct 
from the Massachusetts-type statute which outlaws eo nomine the 
American Communist Party,** the present law mentions no groups 
by name in any of its sections, but attacks the Communist move- 
ment by describing its characteristics. The three most salient of 





31 Onto Rev. Cope §§ 103.31 to 103.38 (1953). 

32 Outo Rev. Cone §§ 2921.21 to 2921.27, incl. Effective date, November 7, 
1953. The voting on this bill -was as follows: 1st passage, House — yeas 119, 
nays 2; Senate— yeas 21, nays 11. 2d passage over Governor’s veto, House 
—yeas 92, nays 26; Senate — yeas 20, nays 12. Bulletin, 100th Gen. Assembly 
p. 244 (20th ed. 1953). 

33 The Maryland “Ober” law and its now numerous progeny were the 
brainchild of Harvard-trained lawyer, Frank B. Ober. His basic ideas re- 
garding legislative control of Communism can be found in a speech he de- 
livered to the Maryland State Bar Association, published as “Communism 
versus the Constitution,” 34 A.B.AJ. 645 (August, 1948). His thinking with 
reference to academic freedom can be gathered from his correspondence with 
Harvard President James Conant and Grenville Clark regarding the con- 
tinued retention by the University of two allegedly “fellow-traveling” pro- 
fessors. See Freedom at Harvard, 35 Bulletin 313-334 (A.A.U.P., 1949). See 
generally, Prenpercast, The Ober Anti-Communist Law, 1n STATES AND SuB- 
VERSION 140 (Gellhorn ed. 1952). 

34 Mp. Ann. Cope Art. 85A (1951). 

35.N. H. Rev. Laws c. 457-A (1951); Miss. Ann. Cone §§ 4064-01 to 4064-11 
(Supp. 1952). The Illinois experience is related in Burnett and DeBoer, 
Resistance in Illinois, 177 Nation 112 (1953). 

36 Mass. ANN Laws c. 264, §§ 16 to 23 (Supp. 1952): “The Communist Party 
is hereby declared to be a subversive organization.” (§ 16a.) Most draftsmen 
of anti-Communist legislation have deliberately avoided this technique of 
outlawing the Party for fear that such a finding by a non-judicial body of 
guilt of a readily determinable class might come within the modern concept 
of the “bill of attainder” formulated in United States v. Lovett, 328 U.S. 303 
(1946). 
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these is (1) advocacy of activities intended to overthrow the con- 
stitutional form of government of the United States or of this state 
by force, violence or other unlawful means; (2) domination, di- 
rect or indirect, by a foreign nation, or group of nations; and (3) 
advocacy of activities intended to supplant the present constitu- 
tional government by any form of government the control of which 
is to be vested in any foreign government or foreign organization. 
A “subversive organization” within the meaning of the statute is 
any group judicially found to have as one of its purposes the ob- 
jective described by criterion (1); a “foreign subversive organi- 
zation,” on the other hand, to fall within the ban need not aim 
at the advocacy or teaching of the use of unlawful means but must 
satisfy both of the last two criteria. To prevent the forcible over- 
throw of government and to forestall the erection in Columbus or 
in Washington of a government subservient to a foreign power, 
the Devine Law declares felonious (a) any act intended to bring 
about overthrow of the present American governments by “force, 
violence or other unlawful means” (b) speech advocating or teach- 
ing any person to commit such act “under such circumstances as 
to constitute a clear and present danger to the security of the Unit- 
ed States or of this state”; (c) conspiracy to commit any such act; 
(d) assistance in the formation, participation in the activities or 
management, or contribution to the support of any subversive or 
foreign subversive organization, “knowing such organization to be 
a subversive organization or a foreign subversive organization”; 
and lastly, (e) becoming or remaining a member of either type of 
organization with knowledge of its subversive character. The of- 
fense of mere membership is punishable by imprisonment up to 
five years while defendants convicted of any of the other crimes 
may be imprisoned for as long as twenty years. An organization 
of either type is to be dissolved after being found illegal by a court; 
its property is to be forfeited to the state, and its records are to be 
turned over to the attorney general of Ohio — presumably for the 
initiation of prosecution against individual members.** 

It is gross oversimplification to contend as some of the backers 
of the Devine Act did that the constitutional validity of the Ober- 
type law has been passed on favorably by the courts.** The only 





37 The Ohio legislature apparently relented when it came to permanently 
depriving ex-convicts under the Act of their civil rights to hold public office 
or employment, to stand for election in the state, and to vote in any election 
held in the state. See Mp. Ann. Cone c. 85A, § 4 (1951). A forfeiture of these 
rights and privileges follows automatically from conviction of any felony in 
Ohio. (Onto Rev. Cope § 2961.01). However, after final release from serv- 
ice of sentence, the pardon and parole commission must restore these rights. 
(Onto Rev. Cope § 2965.17). 

38 See, e.g., Columbus Dispatch, August 8, 1953, p. 2, col. 1. 
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portion of the Maryland law which has as yet survived United 
States Supreme Court scrutiny is the provision requiring an af- 
fidavit from a candidate for municipal election forswearing en- 
gagement “in one way or another in the attempt to overthrow the 
government by force or violence, and that he is not knowingly a 
member of an organization engaged in such an attempt.”®® This 
provision*® of the Ober Act dealing with the determination of loyal- 
ty of persons on the state payroll was not carried over into the 
Ohio enactment. More germane to the present question of the valid- 
ity of the criminal sanctions which were adopted in Ohio, is the 
decision of the Baltimore Circuit Court in 1949 holding these pro- 
visions on their face in conflict with “the basic freedoms guaran- 
teed by the First and Fourteenth Amendments,” a bill of attainder, 
and a violation of the due process clause because of vagueness.*! 
This decision was reversed by the Maryland Court of Appeals on 
the procedural ground that those who had challenged the Ober Act 
under the State Declaratory Judgment Statute presented no jus- 
ticiable case to the courts.** Thus, as yet, on the question of the 
inherent validity of this particular type of control measure we have 
no authoritative ruling but only judicial “straws in the wind” from 
the federal and sister state jurisdictions. Let us see where these 
lead us in attempting to resolve some of the major issues surely 
to arise in any future criminal prosecution in which the new Act 
is invoked. 

(i) The Problem of Federalism. 

One of the arguments frequently advanced against state pro- 
hibitory legislation of the sort considered here is that it operates 
in a field that is or should be reserved to the national government. 
This contention goes both to the necessity and the validity, under 
our federal system, of such state efforts to guard the security of the 
country from internal subversion. On the latter score of invalidity 
as an encroachment upon a province exclusively entrusted to the 
Federal Government under its power to provide for the common 
defense** the opposition’s case would seem to be weak.” It is true 
that to the extent the state law and its administration is more 





39 Gerende v. Board of Supervisors of Elections of Baltimore, 341 U‘S. 
56 (1951). 

40 Mp. Ann. Laws c. 264, § 15 (1951). 

41 Lancaster et al. v. Hammond, Baltimore Circuit Court No. 2; Sherbow, 
J., Daily Record (Baltimore), August 16, 1949. 

42 Hammond v. Lancaster, 194 Md. 462, 71 A. 2d 474 (1950); Hammond v. 
Frankfeld, 194 Md. 471, 71 A.2d 483 (1950). 

43 U.S. Const. Art. I, § 8. 

44 See Gilbert v. Minnesota, 254 U.S. 325 (1920) (state statute punishing ob- 
struction of war effort upheld as exercise of concurrent power; Brandeis, J., 
dissenting). 
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stringent than the federal program for internal security, the con- 
duct of foreign affairs by the Government in a “particularly sensi- 
tive international area” might be seriously embarrassed.** Yet the 
right of the state to exercise its police power to protect itself is as 
important to it as the same attribute of the Federal Government, 
“and in the absence of any delegation of that right by the state 
to the Federal Government it would still remain with it under the 
Tenth Amendment to the Constitution.”*® Assuming that concur- 
rent jurisdiction does exist, both sovereignties may punish the 
same act or acts as criminal, and no defense of double jeopardy 
will lie.*7? Nevertheless, if it could be satisfactorily demonstrated 
that state action herein conflicts with national policy with respect 
to the regulation of Communist activities as evinced by Congres- 
sional action in the field, the “supremacy” of the federal laws 
would be held to forbid inconsistent state anti-subversive pro- 
grams.** It thus may be possible to argue that the Devine Act “con- 
flicts” with federal policy as expressed in the Internal Security 
Act of 1950, in that it brands mere membership as criminal. In 
enacting the “McCarran Act” Congress rejected proposals to out- 
law the Communist Party,*® choosing instead a policy of exposure 
by requiring the registration of “Communist-action” and “Com- 
munist-front” organizations.*® This choice was dictated partly by 
the desire to avoid driving the Party underground, lest it avoid 
police surveillance and public scrutiny.®! Prosecution by the states 
for membership per se is certainly not calculated to further the 
federal objective. Yet there is no clear indication that Congress 
intended to “preempt the field” to the exclusion of state anti- 
subversive legislation.*” 





45 Quotation from dissenting opinion in Albertson v. Millard, 106 F. Supp. 
635 (E.D. Mich. 1952). Suppressing Communists criminally here will detract 
from our ability to criticize “iron curtain” countries for suppressing free 
thought. 

46 Commonwealth y. Nelson, 172 Pa. Super. 125, 130, 92 A.2d 431 (1952). 

47 United States v. Lanza, 260 U.S. 377 (1922). 

48 Hines v. Davidowitz, 312 U.S. 52 (1941) (state statute requiring the reg- 
istration of aliens held precluded by a subsequently enacted federal reg- 
istration law). 

49 H.R. Rep. No. 2980, 81sr Conc., 2p. Sess. 5 (1950. 

5064 Srar. 993 (1950), 50 U.S.C. § 786 (Supp. 1952). 

51 See McCarran, The Internal Security Act of 1950, 12 U. or Pirr. L. Rev. 
481 (1951). 

52 Section 4(f) of the Internal Security Act of 1950 provides that “Neither 
the holding of office nor membership in any Communist organization by any 
person shall constitute per se a violation of . . . this section or of any other 
criminal statute. (50 U.S.C. § 783(f)-emphasis added). That this latter clause 
applies only to the Smith Act (18 U.S.C. § 2385, par. 3) and not to state leg- 
islation is arguable in view of its purpose to remove the Fifth amendment ob- 
jection of compulsory self-incrimination. Possible incrimination under state 
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But even if the division-of-powers argument is not likely to 
be judicially accepted, one can question the practical wisdom of 
establishing independently-operated state programs of this sort. 
Certainly the local and state police are ill-equipped to engage in 
the delicate work of counterespionage, and may do more harm 
than good by effecting an untimely arrest which disrupts F.B.I. 
plans for keeping tabs on a whole spy ring.®* Governor Lausche 
in his veto of the Devine Bill disclosed that in the Spring of 1951, 
a committee of seven governors of which he was chairman, acting 
for the Conference of Governors, met with Mr. J. Edgar Hoover 
to discuss the problem of coordinating efforts against “sabotage 
and communistic activities.” After the Director of the F.B.I. and his 
staff explained what the Government was doing to keep under 
surveillance “persons suspected of Communism,” the Governors’ 
committee was of the unanimous opinion “that the problem should 
be left completely and fully in the hands of the F.B.I.”™ Finally, 
because it is inevitable that federai and state anti-subversive func- 
tions will overlap, the state enforcement officers will be driven 
to investigating matters involving no real threat to national secur- 
ity but comprising only heretical utterances or behavior out of 
conformity with current conventions. The danger this type of 
thought surveillance will pose to uninhibited individual expression 
need hardly be elaborated. 

(ii) Non-organizational offenses. 

Section 2921.22 (B). of the Revised Cede creates the crime of 
“knowingly and willfully” advocating, abetting, advising, or teach- 
ing by any means “any person to commit, attempt to commit, or 
assist in the commission of any act intended to overthrow...or 
alter or to assist in the overthrow, ...or alteration of the constitu- 
tional form of the government... by force, violence or other un- 
lawful means, under such circumstances as to constitute a clear and 
present danger to the security of the United States or of this state.” 
To actually commit, or attempt to commit “such acts” as those 
whose advocacy is forbidden, is also made punishable under any 
circumstances by subsection (A). In contrast with the Federal 





law is no ground for claiming the federal privilege in a federal proceeding. 
See United States v. Murdock, 284 U.S. 141 (1931). But cf. United States v. 
DiCarlo, 102 F. Supp. 597 (N.D.Ohio 1952). 

53 See Lowenthal, The Federal Bureau of Investigation 439 (1950). The 
federal agency might also be forced to sacrifice some of its underground in- 
formants if they are picked up unknowingly by state enforcement officers. 
To secure their release would obviously destroy their continued usefulness as 
counter-spies. 

54 Veto Message on H.B. No. 308, cited supra, n. 25. For a more detailed 
discussion of some of the problems raised in this subsection, see Note, State 
Control of Subversion: A Problem in Federalism, 66 Harv. L. Rev. 327 (1952). 
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Smith Act,55 a conspiracy to so advocate is not expressly denounc- 
ed,®* but practically identical group conduct could probably be 
reached under the organizational features of subsection D, which 
utilizes the new concepts of “subversive” and “foreign subversive” 
organizations hereafter discussed. The Maryland “Ober” Commis- 
sion apparently tried to improve on the language of the Federal 
Sedition Law, which at the time the pattern for the present state 
law was concocted, had not yet been tested in the United States 
Supreme Court.*? A comparison indicates two essential differences 
insofar as non-group criminality is concerned. 


First, the Smith Act, patterned after the old New York “crim- 
inal anarchy” law, prohibits individual advocacy of the “duty, 
necessity, desirability, or propriety” of forcible overthrow (an 
idea or doctrine) , while the Ober-type law speaks only of advocacy 
of acts intended to assist in forcible overthrow. If the “acts” being 
advocated were restricted to substantive violations of the criminal 
code, such as espionage, sabotage, destruction of property, or as- 
sassination, the verbal change would have the beneficial effect of 
clarifying the foggy distinction under the Smith-type law between 
“discussion” of the revolutionary teachings of Marx, Lenin, and 





55 62 Srat. 608 (1948), 18 U.S.C. § 2385 (1948). 

56 Subsection (C) of section 2921.22 creates the crime of “knowingly and 
willfully” conspiring to commit an act intended to assist in forcible overthrow 
of the government. Advocac’ »f such “acts” is denounced in a separate but 
parallel subsection. Techni speaking, there being no general conspiracy 
section in the Ohio criminal code, it would not be possible under this Act 
to prosecute for the same offenses as in the federal Smith Act trials, viz., con- 
spiracy to advocate, etc., and conspiracy to organize a group of persons who 
advocate, etc. The difference between the national and state acts, however, 
may be purely verbal as participation and membership in a “subversive” 
group probably comprehends at least conspiring to talk and publish certain 
ideas at a later date and “assisting in the formation” of a group which when 
organized will have as one of its purposes the forbidden advocacy will in most 
instances be indistinguishable from conspiring to organize such a group. If 
there is any doctrinal difference in the latter case it is between criminal con- 
spiracy (merely a joint plan) and a criminal attempt to organize an as- 
sembly of persons who advocate overthrow by force and violence, viz., only 
the federal law reaches “preparation” by two or more persons to organize a 
“subversive group.” Procedurally, the Smith Act prosecutions may be facili- 
tated by invocation of the general conspiracy section (18 U.S.C. § 371) instead 
of the substantive provisions, in view of the peculiarly hospitable rules of 
evidence which then come into play. See Holman, Evidence in Conspiracy 
Cases, 4 Aust. L. J. 247 (1930). 

57 See Report of Commission on Subversive Activities to Governor Lane 
and the Maryland General Assembly (Jan., 1949), hereafter cited as Mary- 
land Report. The Federal Sedition Act as applied to the top leaders of the 
American Communist Party was upheld by the United States Supreme Court in 
a decision handed down June 4, 1951. Dennis et al. v. United States, 341 US. 
494 (1951). 
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Stalin, and “advocacy” of them.®* For the fact that the utterance 
sought to be punished contained some reference to a particularized 
wrongful act useful in facilitating forcible overthrow is some safe- 
guard against confusing “seminars in political theory” with counsel- 
ing in crime. But the unrestricted statutory term acts could con- 
ceivably also cover constitutionally protected incidents of free 
speech, press, assembly, such as contributions and membership. 
Construed so broadly, however, the section would probably be held 
unconstitutional on its face since it is not “narrowly drawn to 
cover the precise situation giving rise to the danger.”*® Further- 
more, the judicial adoption of such an interpretation seems doubt- 
ful in view of the appendage of the First Amendment “clear and 
present danger” test® to only the advocacy and teaching proscrip- 
tion, thus indicating an intentional discrimination between speech 
and non-speech conduct, and the usual presumption that the legis- 
lature did not intend to infringe upon protected freedoms." 


The term acts thus must mean physical overt acts of an inde- 
terminate character with respect to legality.** If the particular 





58“The only difference between the expression of an opinion and an in- 
citement in the narrower sense is the speaker’s enthusiasm for the result.” 
Holmes, J., dissenting in Gitlow v. New York, 268 U.S. 652, 673 (1952); “If 
one stops short of urging upon others that it is their duty or their interest to 
resist the law, it seems to me one should not be held to have attempted to cause 
its violation.” Hand, L., in Masses Publishing Co. v. Patten, 244 Fed. 535 
(S.D.N.Y., 1917); “It is true that there is no divining rod by which we may 
locate ‘advocacy.’ Exposition of ideas readily merges into advocacy.” Frank- 
furter, J., concurring in Dennis v. United States, supra n. 57, p. 521. And see, 
Antieau, Dennis v. United States— Precedent, Principle or Perversion? 5 
Vann. L. Rev. 141, at 148 (1952). 

59 Thornhill v. Alabama, 310 U.S. 88 (1940). Cf. § 4(a) (2) of the Mundt- 
Nixon Bill, H.R. 5852, 80rn. Conc., 2p. Sess. (1948): “It shall be unlawful for 
any person to perform or attempt to perform any act with intent to facilitate 
or aid in bringing about the establishment in the United States of a [ed. 
foreign-directed] totalitarian dictatorship.” 

60 Formulated in the World War I Espionage Act (50 U.S.C. § 33) cases 
as a test for the sufficiency of the evidence where speech was used as proof 
of an “attempt” to obstruct recruiting and enlistment and cause insubordi- 
nation in the armed forces. See Schenck v. United States, 249 U.S. 47 (1919). 

61 See, e.g., United States v. CIO, 335 U.S. 106, 120 (1948). Note, Su- 
preme Court Interpretation of Statutes to Avoid Constitutional Decisions, 53 
Cot. L. Rev. 633, 644 (1953). 

62 Even if the term “acts” is judicially narrowed so as to exclude con- 
duct protected under the First Amendment, it might be argued that the 
existing proscription violates due process for excessive vagueness. But it 
has been recognized that the vices inherent in vagueness are minimized if 
a culpable mental state is an element of the conduct which the statute pro- 
scribes. See Screws v. United States, 325 U.S. 91,101 (1945); Gorin v. United 
States, 312 U.S. 19 (1943). 
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acts alleged to have been committed, attempted, aided and abet- 
ted, conspired over, advocated, advised or taught had already an 
unlawful character under the common law or criminal code, con- 
duct falling short of direct consummation could in most instances 
be punished, though frequently not as severely, without the new 
statute under the traditional doctrines of incitement, solicitation, 
accessoryship, criminal attempt and conspiracy.® In a case, for ex- 
ample, of solicitation by A of B to commit false swearing in taking 
a loyalty oath, the only effect of the new sedition law is to enhance 
the penalty to twenty years imprisonment if it can be proved that 
A’s motive in so counseling B was to assist in capture of the ex- 
isting government through the process of infiltration. On the other 
hand, the particular acts relied on by the prosecution might not 
independently constitute substantive violations, so that the question 
arises whether the objective behavior contemplated may be of any 
sort, no matter how trivial. If the scope of this key term is limited 
solely by First Amendment considerations, then almost any vol- 
untary series of bodily movements, no matter how innocuous seem- 
ing— like the posting of a letter, traveling from one point to anoth- 
er, or the selling of an automobile**—is made criminal if accompani- 
ed by the requisite revolutionary purpose. According to this view, 
practically everything a good Communist does during his waking 
hours is within the reach of subsection A.* 

That such an unnecessarily expansive interpretation would 
work absurd results, and hence is not likely to be adopted, can 
be shown by taking the case of a lone Trotskyite, unorganized 
and clearly not part of the present Soviet world conspiracy. To 
him the overthrow of capitalism and its replacement by “dictator- 





63 On the common law crime of “solicitation,” see MicHar. & WEcHSLER, 
CrImINAL LAW AND Its ADMINISTRATION 605-612 (1940). As Ohio does not rec- 
ognize the common law of crimes, such a limitation to “acts” previously pun- 
ishable by statute might result in an inability to prosecute for certain harm- 
ful conduct, performed or counselled with revolutionary intent. Sabotage 
and rebellous riot, however, could be reached, Onto Rev. Cone §§ 2923.13, 3761.13 
(1953). As to conduct heretofore defined by the legislature as criminal, e.g. 
perjury, bribery, assault, malicious injury to property, kidnapping, the new 
sedition law proscribes the “inchoate” crimes of attempt, conspiracy, and in- 
citement when engaged in for the designated revolutionary purpose. 

64 Cf. Alger Hiss, convicted perjurer, according to his accuser Chambers, 
transferred his old roadster to a Communist-run used car lot so that it could 
be of use “to some poor organizer in the West or somewhere.” See United 
States v. Rosen, 174 F.2d 187 (2d Cir. 1949). It is conceivable that under a 
liberal interpretation of the new state law, such an innocent-seeming act 
would be equally criminal with the extraction of secret state documents. 

65 “We must train men and women who will devote to the revolution, not 
merely their spare evenings, but the whole of their lives.” Quotation from 
LENIN ON ORGANIZATION (1926) in Grttow, THE WHOLE or THEIR Lives (1948). 
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ship of the proletariat” is a consummation devoutly to be wished. 
But no matter how much we personally detest his beliefs and ob- 
jectives, to punish him for any act he performs which to his mind 
hastens the coming of the Marxist millennium, without regard to its 
actual harmful consequences or its mischievous tendencies due to 
surrounding circumstances, comes perilously close to making a mere 
mental condition criminal.® It is submitted that, even though the 
free speech principle be not involved in the prohibition of most 
forms of activity, procedural “due process” might as a minimum 
require for conviction proof of acts which evince a seditious design 
on their face and tend toward the accomplishment of violent gov- 
ernmental overthrow. The purpose which would be served in con- 
sidering insufficient the proof of commonplace or insignificant con- 
duct with covert revolutionary intent, is not the protection of 
genuine subversives but the prevention of miscarriage of justice 
as the result of perjury, passion, or inadequate evidence. Convic- 
tion of the crime of treason requires no less, and for reasons which 
hold equally for the present offense of seditious activity.°* Thus 





66To the extent that the required “overt act” is consistent with non- 
criminality, the mental element or mens rea increases in importance. If in- 
dividual crime (as contrasted with conspiracy) becomes predominantly sub- 
jective, the traditional reasons for requiring proof of the actus reus are de- 
feated. These reasons are: (1) The aim of the law is not to punish sins but 
to prevent certain external results; no certain external results can be as- 
signed to mere mental states. (2) Belief cannot be deterred by legal threats. 
(3) Proof of a violation becomes too speculative where the outward mani- 
festation is not indicative of the intent behind it. (4) If the power of gov- 
ernment over beliefs is as unlimited as its power over conduct, “the way is 
open to force disclosure of attitudes on all manner of social, economic, moral 
and political issues.” (Jackson, J., dissenting in American Communications 
Ass’n v. Douds, 339 U.S. 382,402 (1950)). See generally, Hitchler, The 
Physical Element of Crime, 39 Dick. L. Rev. 95 (1935). 

67 Cf. Proctor v. State, 15 Okla. 338, 176 Pac. 771 (1918); People v. Bel- 
castro, 356 Ill. 144, 190 N.E. 301 (1934). 

68 The crime of treason under both state and federal law consists of two 
elements: adherence to the enemy; and rendering him aid and comfort. Oxto 
Rev. Cope § 2921.01 and 18 U.S.C. § 2381. The Federal Constitution, Art. III, 
section 3 provides: “. . . No person shall be convicted of Treason unless on 
the Testimony of two Witnesses to the same overt Act, or on Confession in 
open Court.” It is now settled that the requirement of an “overt act” is not 
met by proof of “a step taken in execution of the traitorous design, innocent 
in itself, and getting its treasonable character only from some covert and un- 
declared intent.” Cramer v. United States, 325 U.S. 1 (1945). See description 
of the overt acts held insufficient in United States v. Robinson, 259 Fed. 685, 
690 (S.D.N.Y. 1919). 

Another helpful analogy, though not nearly so close as treason, may be 
found in the theory of preparation and attempt to commit felonies. See Hatt, 
PRINCIPLES OF CRIMINAL LAw c.4 (1947). The method of proof of the seditious 
acts could of course be entirely circumstantial as contrasted with the ancient 
two-witness principle in treason trials. 
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in the field of organized labor, a strike called for legitimate trade 
union objectives should not be branded criminal under the Act be- 
cause of hidden disloyal motivations but a strike manifestly “politi- 
cal” in character with such motivations could be. Only where the 
objective facts confirm the existence of the alleged criminal intent 
is it safe to hazard a man’s liberty on the outcome of jury deliber- 
ation. It is true that a wholly innocent “overt act” suffices to com- 
plete the crime of conspiracy, but there the plot itself is the sub- 
stantive evil and the requirement of some “overt act in further- 
ance” of the common scheme only accords a season of repentance 
before criminality attaches.®® To apply the same low standard of 
proof to trials of individuals, acting without conspiracy, while it 
would facilitate enforcement of the Act against members of dis- 
sident minorities, could establish a dragnet for the non-dangerous 
radical, and run counter to some of our most cherished concepts of 
criminal jurisprudence.” 


Secondly, the Smith Act of 1940, following the majority hold- 
ing in Gitlow v. New York™ makes no reference to the require- 
ment of proof of imminent danger that the indicted utterances will 
produce a harmful effect, while the Devine Law specifies the “clear 
and present danger” limitation in the advocacy section itself.7* The 
reason for this modification was probably the recognition by the 
Maryland Commission that the Holmes and Brandeis dissents were 





69 Pinkerton v. United States, 328 U.S. 640, 643 (1945); Rabinowich v. 
United States, 238 U.S. 78, 88 (1914). 

70The question discussed here is not made entirely academic by the 
presence in the statute of sanctions against leaders and members of sub- 
versive groups. For even if it be assumed that the state at present will only 
proceed against persons actively engaged in the Communist movement, proof 
of actual membership (not sympathetic association) may be hard to come by 
or a “front” group may have so concealed its true aims that an adjudication of 
its subversive character wquld not be sustained. If hypothetical defendant 
X cannot then be convicted of forbidden organizational activity, discussed 
infra, he may be charged instead, say, of attempting a seditious act under sec- 
tion 2921.22 (A). Suppose the “act” chosen by the prosecutor is the securing 
of a government job in an atomic energy installation. The position, if ob- 
tained, would give access to classified information or opportunity for sabo- 
tage come some national emergency. X might have applied for the job quite in- 
nocently but the state expects to show that he sought the job in order to 
assist in governmental overthrow when circumstances permit. X’s state of 
mind therefore becomes crucial, and consequently any radical reading or 
private talking becomes relevant. Human behavior being as complex as it 
is, a jury could only conjecture whether a seditious design necessarily fol- 
lowed from the holding of certain unpopular beliefs. 


71 268 U.S. 652 (1925). 


72 Omto Rev. Cope § 2921.22 (B) (1953). 
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bearing fruit in recent Supreme Court majorities.7* Nevertheless, 
it would appear from recent Smith Act decisions in the federal 
courts that although the Holmesian formula prescribing permissible 
regulation of expression has survived in transfigured guise,” this 
judicial measure of constitutional applicability need not be actually 
referred to or recited in the statute.”° Procedurally, however, the 
effect of writing the test into the law is to make it an element of the 
offense whose presence must be found by the jury as a condition 
of guilt. This is contrary to the present practice in the federal 
courts of treating the application of the test as a matter of law.”® 
Because of the foregoing modifications, some of the literal 
similarities between the state and federal sedition laws may be 
more apparent than real. Thus, in line with the Smith Act, the 
state law requires that the advocacy and teaching of the commission 
of the forbidden acts be done “knowingly and willfully.” The 
United States Supreme Court in its opinion affirming the conviction 
of the eleven first-string Communist leaders, felt compelled by con- 





73 The gradual erosion of the Gitlow case rule, followed by the majority in 
Whitney v. California, 274 U.S. 357 (1927), which rendered inapplicable the 
Holmesian “clear and present danger” test when the legislative body has by 
statute determined that utterances of a certain kind involve such danger of 
substantive evil that they may be punished, is described in Boudin, “Sedi- 
tious Doctrines” and the “Clear and Present Danger” Rule, 38 Va. L. Rev. 
143, 165-177 (1952). 

74 See Note 88, infra. 

78The Smith Act has been held “separable” in the sense that it may be 
judicially limited to those situations to which it can constitutionally be ap- 
plied. See Dennis v. United States, 341 U.S. 494, 515 (1951) and lower court 
opinion, 183 F.2d 201, 214 (1950). If the free speech test is incorporated in 
the statute in haec verba no harm is done, however, as the statute is not 
thereby rendered more vague in its standard of guilt. Moreover, as an in- 
dication of legislative intention, it is superior to a formal separability clause 
in unequivocally drawing the line beyond which the statute may not legally 
be applied. 

76 Dennis v. United States, 341 U.S. 494, 512-515 (1950). The manner in 
which the issue was handled in prosecutions under the Espionage Act of 1917 
would be similar. Thus, in Schaefer v. United States, 251 U.S. 466, 483 (1919), 
it was said: “The question whether in a particular instance the words 
spoken or written fall within the permissible curtailment of free speech is, 
under the rule enunciated by this court, one of degree. And because it is 
a question of degree the field in which the jury may exercise its judgment is, 
necessarily, a wide one. But its field is not unlimited. The trial provided for 
is one by judge and jury; and the judge may not abdicate his function. If 
the words were of such a nature and were used under such circumstances that 
men, judging in calmness, could not reasonably say that they created a clear 
and present danger that they would bring about the evil which Congress 
sought and had a right to prevent, then it is the duty of the trial judge to with- 
draw the case from the consideration of the jury; and if he fails to do so, it 
is the duty of the appellate court to correct the error.” 
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stitutional doubts to construe this common phrase to mean with 
the specific intent “to cause the overthrow of the Government by 
force and violence as speedily as circumstances permit.”’? Because 
the Devine Act denounces advocacy and teaching of revolutionary 
acts, as contrasted with doctrines, its literal scope is probably less 
broad than the federal law, and hence such a straining of ordinary 
English may not be necessary in order to avoid a collision with 
First Amendment guarantees. Let us assume for illustration that 
the necessary evidence of violation of any of the criminal provisions 
of the state sedition law shows not the dissemination of Marxist- 
Leninist dogma, nor the organization of people to teach and advo- 
cate it, but the teaching and advocating of “techniques of sabotage, 
the assassination of the Governor, the filching of documents from 
public files, the planting of bombs, the art of street warfare, and 
the like.”"8 If proof of conduct of this sort alone satisfies the ap- 
parently more exacting demands of the Ober-type enactment, then 
because we are out of the realm of hawking ideas, the terms 
“knowingly and willfully” may be accorded their normal meaning. 
Moreover, there is no need in the Devine Act to smuggle in a 





77341 U.S. 494, 501 (1951). See instructions to the jury by District 
Judge Medina in United States v. Foster, 9 F.R.D. 367, 391 (S.D.N.Y. 1949). 
This reading of the first and third paragraphs of the Federal Sedition Act so 
as to require proof of this specific intent, plus incitement to action in order 
to give effect to Party doctrine, though somewhat forced, was felt to be 
necessary to avoid constitutional objections arising from the bald terms of 
the law which forbid teaching of a doctrine. Some commentators have argued 
that this in effect makes the charge one of conspiracy to overthrow the 
government by force and violence (punishable under the Conspiracy Act of 
1861, 18 U.S.C. § 2384 (1948), with which the top Party leaders were not 
charged, and to sustain which no proper evidentiary basis was laid. Nathan- 
son, The Communist Trial and the Clear and Present Danger Test, 63 Harv. 
L. Rev. 1167, 1172 (1950); Boudin, op. cit. supra note 73 at 324; Rostow, The 
Democratic Character of Judicial Review, 66 Harv. L. Rev. 193,219 (1952). Sub- 
sequent Smith Act indictments may as a matter of “due process” have to be 
drawn differently so as to allege the requisite intent. See United States v. 
Schneiderman 102 F. Supp. 87, 97 (S.D. Calif., 1951). 

78 Douglas, J., dissenting, Id. at 581. The point is made therein that the 
Dennis case transcript of evidence is lacking in proof of any such conduct. 
If such facts were evidenced, free speech protection would depend on the 
nature of the relationship betwen advocate and audience. Teaching the tech- 
niques of revolutionary warfare to a group of devoted disciples who have al- 
ready agreed to attempt violent overthrow when the time is ripe, is scarce- 
ly distinguishable from a band of professional bank robbers giving lessons to 
its neophytes in the art of safe-cracking. But advocacy of political reform by 
unlawful means to an audience that must be convinced of the desirability of 
a violent change before they will join the seditious conspiracy falls with- 
in the ambit of protected utterances. In the latter case, government must 
stay its hand unless and until there is imminent danger that some convert will 
sally forth to action under the influence of the exhortations. 
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specific intent requirement through statutory terms ordinarily 
denoting a general intent, as the act or activity to be taught or 
advocated must in all cases be “intended to... assist in the over- 
throw...of government... by unlawful means.” The existence 
of such an intent on the part of the advocate obviously negates 
the possibility of ignorance or good faith, so that the terms “know- 
ing” and “willful” in the state law are either somewhat redundant 
or take on significance only when the act whose commission is ad- 
vocated was “intended” by someone other than the advocate to 
assist in a violent coup d’etat. 

The term “advocacy” or “teaching” as used in any sedition 
statute obviously does not mean mere academic discussion of revo- 
lutionary doctrine and techniques without some provocation to 
unlawful conduct, whether remote or immediate.*® And this is so 
even though “every idea is an incitment” in the sense that per- 
suasion may create a desire for action.*® What is constitutionally 
punishable is instigation of the hearer to unlawful acts under such 
circumstances that the unlawful acts will probably be attempted 
before public discussion can furnish the corrective of countervail- 
ing ideas.81 Whereas the legal concept “incitement” connotes an 
immediate call to wrongful action, “advocacy” implies conversion 
of belief in preparation for future acts of violence.8? Immediacy of 





79 Because this distinction between advocacy and interchange of ideas 
may be largely subjective and hence subject to misuse by a jury, the Su- 
preme Court will probably demand that trial courts find as a fact that the 
“advocacy and teaching” involved “be of a rule of principle of action and by 
language reasonably and ordinarily calculated to incite persons to such 
action.” Id. at 502. 

80 See supra note 58. 

81See Rutledge, J., in Musser v. Utah, 333 U.S. 95, 101(1947): “The 
Utah statute was construed to proscribe any agreement to advocate the prac- 
tice of polygamy. Thus the line was drawn between discussion and advo~ 
cacy. .. . The Constitution requires that the statute be limited more nar- 
rowly. At the very least the line must be drawn between advocacy and 
incitement and even the state’s power to punish incitement may vary with 
the nature of the wrong induced, whether violent or merely offensive to the 
mores, and the degree of probability that the substantive evil actually will 
result.” 

82 See Brandeis, J., in Whitney v. California, 274 U.S. 357, 376 (1927): 
“.. But even advocacy of violation, however reprehensible morally, is not 
a justification for denying free speech where the advocacy falls short of in- 
citement and there is nothing to indicate that the advocacy would be im- 
mediately acted on. The wide difference between advocacy and incitement, 
between preparation and attempt, between assembling and conspiracy, must be 
borne in mind. In order to support a finding of clear and present danger it 
must be shown either that immediate serious violence was to be expected or 
was advocated, or that the past conduct furnished reason to believe that 
such advocacy was then contemplated.” 
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anticipated evil is only essential where a substantial delay be- 
tween utterance and its execution may “check its effect and change 
its importance.”®? It has been argued that because present-day 
Communism cloaks its real beliefs and directives in peaceful- 
sounding language, the Miltonian view of truth as “that idea which 
can get itself accepted in the free competition of the market-place” 
is inapplicable to problems of control.** In any event, it is still clear 
that immunity from punishment extends not only to peaceful 
criticism of our laws, but also to the advocacy, no matter how 
radical, of change by legal processes of our basic institutional 
structures.®*° 

As the Devine law denounces individual advocacy of the com- 
mission of the forbidden acts “by any means,” the question arises 
as to what besides speeches, writings, or conversations urging 
violence to achieve political change, it embraces. Monetary gifts 
to a “subversive organization” to be used for urging its doctrines, 
and leadership in the organization of such a group might reason- 
ably be said to be covered,*®* but it is doubtful whether under the 
usual canon of strict penal law construction, less conclusive non- 
verbal conduct would suffice. An example of the latter, which may 
be covered by other sections of the statute anyway, are financial 
contributions to the general treasury of a subversive group, mem- 
bership therein, or passive attendance at meetings. 
(iii) Organizational Offenses. 





83. Hand in United States v. Dennis, 183 F.2d 201, 212 (1950). 

84See Ernst and Katz, Speech: Public and Private, 53 Cot. L. Rev. 620 
(1953). The authors suggest withdrawing First Amendment protection from 
speech of a “clandestine” nature because of its slight social value. Their 
argument is that public debate on controversial matters will be liable to restric- 
tion if both secret and public utterances are lumped together for juridicial pur- 
poses. This is an appealing contention to liberals who presumably would like 
to find some such simple criterion as secrecy to distinguish themselves from 
the Communists who have done them inestimable harm by masking their true 
anti-liberal beliefs with humanitarian patter, thus creating confusion in the 
public mind. Two exceptions might be taken, however, to the author’s ap- 
proach. First, secrecy is no true index of a criminal conspiracy, as legitimate 
groups such as trade unions and splinter parties have historically 
chosen to confer in secret. Second, although the covert type of 
speech may be suppressed without much loss to “the thinking process of the 
community,” a silencing of all who resort to it will prevent them from 
making public utterances as well which may have appreciable social utility. 

85 Taylor v. Mississippi, 319 U.S. 583,589 (1943); Fiske v. Kansas, 274 U.S. 
380 (1927). 

86 The Nationality Act provided that the “giving, loaning, or promising of 
money or anything of value” to be used for advocacy shall constitute advo- 
cacy. 54 Srar. 1141, 8 U.S. C. § 705 (1940). Cf. the superceding provisions of 
the Immigration Act of 1952, 66 Srar. 166, 240 (1952), 8 U.S.C.A. §§ 1101 (a) (2) 
1424 (a) (Supp. 1953). 
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With respect to organizational activity, Sections 2921.22 (D) 
and (E), and Section 2921.23 make criminal any participation or 
membership in, or support of either a “subversive organization” 
or a “foreign subversive organization” (both as defined in the Act) 
with knowledge of its illegal character. With respect to the former 
type of group, the new law does not differ much from the Federal 
Sedition law except in the following matters. As discussed pre- 
viously the forbidden “advocacy” under the state measure is not 
of revolutionary doctrine but of revolutionary activities. Secondly, 
the means intended to effect overthrow or alteration of existing 
government may be merely unlawful, and need not, apparently, 
be terroristic or violent.8? Thirdly, and possibly of greatest signifi- 
cance, the mens rea in the newer act is expressed in terms of 
knowledge that such organization is a “subversive organization,” 
as contrasted with the less ambiguous Smith Act requirement of 
knowledge of the unlawful purposes of the organization. 

Neither the Federal nor the new state anti-sedition law limits 
its application in so many words to organizational activity posing 
a clear and present danger to internal security. This intentional 
omission from the Ober-type law reveals a belief on the part of its 
drafters that “criminal conspiracies” can be prohibited absent any 
showing of “enough probability (of execution of the plot to over- 
throw) to justify its suppression.”®* It would logically follow from 
such a legal conception, that any “subversive” group could be 
dissolved and its members jailed, no matter how puny its re- 
sources, how strong and well-advised the existing government, 
and how stable domestic and world conditions. One looks in vain 
for any warrant in United States Supreme Court decisions for 
such a view,®*® although it is true that Mr. Justice Jackson, in a 





87 The Maryland progenitor of the law used the series “revolution, force, 
or violence.” Mp. Ann. Cope § 85A § 1 (1951). 

88 Or, as phrased in another part of the Court of Appeals opinion, “. . . 
whether the mischief of the repression is greater than the gravity of the 
evil, discounted by its improbability.” United States v. Dennis, 183 F.2d 201, 
215 (2d Cir. 1950). See Maryland Report, p. 59. 

89 As the Court has not as yet been given an opportunity to pass on 
a conviction under the present type of law, our only source of guidance 
is the Dennis case. At least seven of the Justices in that case held the “clear 
and present danger” rule applicable to the sort of conspiracy there involved, 
but differed amongst themselves as to its meaning. 

Insofar as the affirming opinions can be brought into a single focus, they 
declare that the systematic teaching and advocacy of revolution can be made 
a crime, at least, and perhaps only, if the organization for spreading such 
ideas is an aspect of a serious and potentially important attempt to attack the 
Government by other means (e.g. Soviet foreign policy and military might). 
The extension of free speech protection to the Smith Act defendants can 
only mean that advocacy of revolutionary action by a group is not beyond the 
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strangely ambivalent® concurring opinion in the Dennis case, ar- 
gues the inapplicability of the free speech “rule of reason” to groups 
engaged in the teaching or advocacy of force or violence and the 
Court of Appeals for the Fourth Circuit in affirming the conviction 
of the “second-string” Communist leaders tried in Baltimore 
found it strongly appealing.*! Whether it will increase in judicial 
adherents cannot be prophesied for all that can be stated with as- 
surance at this point is that a substantial majority of the highest 
constitutional court in the land will require for affirmance a ration- 
al basis for a trial court’s conclusion that violation of a sedition 
statute shows sufficient danger to justify the punishment despite 
the First or Fourteenth Amendment.** And this extension of con- 
stitutional protection to “subversive” groups will continue to make 
sense as long as the sort of speech involved has any societal value 
whatsoever. For today, as never before in the country‘s history, 
it is only through joining militant organizations that the individual 
can get his political views heard by the electorate and those in 
authority. That even advocacy of overthrow of the Government by 
force is not completely wanting in public interest was elequently 
argued by Mr. Justice Frankfurter, who though he concurred in 
upholding the constitutionality of the provisions of the Smith act 
as a reasonable exercise of Congressional power, doubted its ef- 
fectiveness in combating Communism. He stated as follows: 





pale. See supra note 77. On the other hand if the defendants had been in- 
dicted for conspiracy to overthrow the government with force and violence, 
no free speech issue would have arisen, but the historic distinctions between 
criminal “preparations” and criminal “attempts” might have complicated the 
prosecution. While proof of a violation under the Devine Law may be more 
exacting in view of the substitution of seditious activity for seditious doc- 
trines, the conspiracy which may be punished is still not one to attempt vio- 
lent overthrow but an agreement to agitate for the public acceptance of 
an illegal course of action in order to effectuate a revolution in government. 
What we are still dealing with is discourse blended of varying proportions 
of incitement to action and/appeal to reason. Tolerance of such advocacy may 
lead to our downfall but it is an article of our democratic faith that “no gov- 
ernment which is worth preserving can be seriously endangered” by such 
conduct. Nathanson, op. cit. supra note 75, at 1175. See also note 78. 

90 Id. at 562. “Ambivalent” in the sense that while judicial self-restraint 
cautioned against denying Congress the power, the Justice is not only 
alarmed over the growth of the conspiracy doctrine because of its high suscep- 
tibility to abuse (see his concurrence in Krulewitch v. United States, 336 U.S. 
440, 445 (1948), but expresses grave doubts concerning the “long-range ef- 
fectiveness of this conviction to stop the rise of the Communist movement.” 
Id. at 578. 


91 Frankfeld v. United States, 198 F.2d 679, 683-684 (1952). 

92 Vinson C. J., id. at 516: “Where there is doubt as to the intent of the 
defendants, the nature of their activities, or their power to bring about the 
evil, this court will review the convictions with the scrupulous care demand- 
ed by our Constitution.” 
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“Of course no government can recognize a ‘right’ of revo- 

lution, or a ‘right’ to incite revolution if the incitement has 

no other purpose or effect. But speech is seldom restricted 

to a single purpose, and its effects may be manifold. A 

public interest is not wanting in granting freedom to speak 

their minds even to those who advocate the overthrow of 

the Government by force. For, as the evidence in this case 

abundantly illustrates, coupled with such advocacy is criti- 

cism of defects in our society. Criticism is the spur to re- 

form; and Burke’s admonition that a healthy society must 

reform in order to conserve has not lost its force. ...It is 

a commonplace that there may be a grain of truth in the 

most uncouth doctrine, however false and repellent the 

balance may be. Suppressing advocates of overthrow in- 

evitably will also silence critics who do not advocate over- 

throw but fear that their criticism may be so construed. No 

matter how clear we may be that the defendants now be- 

fore us are preparing to overthrow our Government at the 

propitious moment, it is self-delusion to think that we can 

punish them for their advocacy without adding to the risks 

run by loyal citizens who honestly believe in some of the 

reforms these defendants advance. It is a sobering fact that 

in sustaining the conviction before us we can hardly escape 

restriction on the interchange of ideas.”’® 

In proscribing so-called “foreign subversive organizations” 
and decreeing punishment for their members and supporters, the 
Devine Act moves into an area where direct precedents are lacking 
and the established constitutional landmarks seem to deny ingress. 
A group of this sort is statutorily defined as an organization con- 
trolled “directly or indirectly” by a foreign nation or group of 
foreign nations which seeks to establish a puppet government in 
the United States.°* The “World Federalists” and followers of 





93 Id. at 549. 

94Ont0 Rev. Cope § 2921.21 (C): “ ‘Foreign subversive organization’ 
means any organization directed, dominated, or controlled directly or in- 
directly by a foreign government which engages in or advocates, abets, 
advises, or teaches, or a purpose of which is to engage in, advocate, abet, ad- 
vise, or teach activities intended to overthrow, destroy, or alter or to as- 
sist in the overthrow, destruction or alteration of the constitutional form of 
the government of the United States or of this state and to establish in 
place thereof any form of government, the direction and control of which, 
is to be vested in, or exercised by or under, the domination or control of 
any foreign government, organization, or individual; but does not and shall 
not be construed to mean an organization the bona fide purpose of which is 
to promote world peace by alliances or unions with other governments or 
world federations, unions, or governments to be effected through constitutional 
means.” 

Cf. the statutory criteria in the Internal Security Act of 1950 for ad- 
ministrative determination of whether a particular group is a “Communist- 
action organization” for the purpose of registration with the Attorney- 
General. 64 Srat. 993 (1950), 50 U.S.C. § 792(e) (Supp. 1952). 
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Clarence Streit would seem to be exempted by a proviso forbid- 
ding construction of the section to mean an organization “the bona 
fide purpose of which is to promote world peace.” But if the direc- 
tives come from abroad and the domestic group pursuant thereto 
agitates for subordinating state or national government to a 
foreign prince or potentate by orderly discussion, by ballot, by the 
established processes of lawmaking and constitutional amendment, 
the statute is transgressed. And this is so under the Devine Act, 
even though the form of government of the satrapy sought to be 
substituted is intended to be as representative and democratic as 
the British Dominions before Westminster.” In contrast, the federal 
Internal Security Act of 1950 created the new crime of conspiring 
to perform any act which would contribute substantially to the 
establishment of a foreign totalitarian dictatorship.®%* Because re- 
sort to violence or other illegal means need not be engaged in or 
advocated for conviction, it would seem pretty obvious that both 
statutes, and a fortiori, the former, sweep within their compendious 
language protected incidents of free speech, press, and assembly.*? 
A goverment which protects itself from peaceful overthrow could 
only do so by “rigged” elections if it lacks majority support among 
the citizenry, and this characteristic we ordinarily identify with the 
systems we hate. If this end-objective cannot then be prevented 
by legal means under the constitution, how then can a “conspiracy” 


to advocate it be made punishable? The draftsmen of the Ober law 





95 But cf. Shub v. Simpson, —— Md. ——, 76 A.2d 332, 338, 344 (1950), in- 
terpreting the loyalty oath requirement for candidates for state office under 
the Ober Act as meaning only that the affiant is not a member of an or- 
ganization (“subversive organization” or “foreign subversive organization”) 
“of persons who are engaged in one way or another in the attempt to over- 
throw the government by force or violence.” The Mundt-Nixon Bill, HR. 
5852, 80TH. Conc. 2p Sess. (1948) was much more cautious in condemning 
only efforts to establish in the United States a totalitarian dictatorship, the 
control of which would be exercised by a foreign power. 

9664 Srar. 987 (1950), 50 U.S.C. § 783(a) (Supp. 1952). 

97 Previous versions of the Internal Security Act, containing the same 
language, were condemned by Messrs. John W. Davis and C. E. Hughes, Jr., 
writing letters to the Senate Committee on the Judiciary in response to in- 
vitations from Senator Wiley. Attorney General Clark (now Mr. Justice 
Clark) wrote a similar criticism. Hearings before Senate Committee on the 
Judiciary on H.R. 5852, 80TH. Conc., 2d Sess. 415-425 (1950). 

Such a statute could only be saved from constitutional attack by a ju- 
dicial re-drafting which would go clearly counter to the intention of the 
Commission which wrote the Maryland progenitor. See Maryland Report, 
p. 33. Some courts have already attempted this emasculation. See Note 95, 
supra. But the present section of the Devine Law, as it now stands, is void 
on its face, as permitting within the scope of its language the punishment of 
incidents fairly within the protection of the guarantees of free speech, press, 
assembly, and petition. See Winters v. New York, 333 U.S. 507 (1947). 
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doubtless considered that it would be easier to prove that the 
American Communist Party was run from Moscow than that it 
had completely eschewed the use of constitutional means to gain 
its end of governmental overthrow.®* One can sympathize with the 
desire to insure against Soviet domination of American society 
without approving the means here employed. It certainly does no 
credit to the American people to assume they would consciously 
vote into office a puppet regime, and their awareness of alien 
manipulation in political affairs seems reasonably assured by dili- 
gent enforcement of the Federal Foreign Agents Registration Act® 
and the preservation of a free and unintimidated press.!© 


In Section 2921.23 the new Act prohibits any person from be- 
coming or remaining a member of either type of subversive or- 
ganization “knowing such organization to be a subversive organi- 
zation or foreign subversive organization.” For some reason no 
locus poenitentae was accorded Ohio subversives as it was by the 
original Maryland statute which provided a ninety day period after 
the effective date during which individuals and organizations 
could change their minds and charters, and the former withdraw 
if investigation showed their group to come under the ban.'®! Mere 





98 See Maryland Report, p. 33: “This distinction (between ‘subversive’ and 
‘foreign subversive’ organizations) is made because there are organizations 
for example, the Communist Party, which for good reasons are suspected of 
being dominated and controlled by a foreign government and of seeking 
to overthrow the government of the United States and to replace it by some 
form of government controlled by a foreign government, but which never- 
theless contend that they no longer advocate forceful overthrow of our Gov- 
ernment and are merely advocating the use of constitutional means to 
achieve their end.” (Emphasis supplied.) 

Cf. Holmes, J., dissenting in Gitlow v. New York, 268 U.S. 652, 660 (1925): 
“If in the long run the beliefs expressed in proletarian dictatorship are des- 
tined to be accepted by the dominant forces of the community, the only 
meaning of free speech is that they should be given their chance and have 
their way.” 

99 Since 1938, agents of foreign governments have been required to register 
with the Attorney General and to label their propaganda. 52 Srar. 631-33 
(1938), as amended, 22 U.S.C. §§ 611-21 (1946). See also the Voorhis Act of 
1940, as to native para-military groups. 18 U.S.C. § 2386 (Supp. 1950). Gen- 
erally, see Institute of Living Law, Combating Totalitarian Propaganda: The 
Method of Exposure, 10 U. or Cut. L. Rev. 107 (1943). 

100It has been argued that our form of Presidential Government, as 
contrasted with the coalition-type governments overturned by the European 
Communists, makes it “utterly impossible” for the American Communists 
to gain power in this country by the process of out-witting our states- 
men and using methods of cunning rather than open insurrection. Boudin, op. 
cit. supra note 73, p. 346. 

101 Mp. Ann. Cope Art. 85A, § 3 (1951): “It shall be a felony for any 
person after June 1, 1949, to become, or after September 1, 1949, to remain a 
member, etc.” See Maryland Report, p. 32. Compare the similar relief pro- 








468 OHIO STATE LAW JOURNAL [Vol. 14 


membership is to be punished less severely than participation in the 
formation or management of a forbidden group, but the absence 
of any definition in the statute of what comprises membership 
makes the distinction between it and “participation” and “contri- 
bution in any way to the support” difficult of application.’°? Most 
judicial signposts today point in the direction of constitutionality 
of the provision, however.’ It is true that the Department of Jus- 
tice has so far seen fit to prosecute only the leaders of the Ameri- 
can Communist movement, and then not for “membership” or ac- 
tive participation in Party activities but for conspiring to willfully 
advocate the necessity of forcible overthrow of the Government 
and to organize the Communist Party as a society which so teaches 
and advocates.!°* Thus the federal courts have not had to pass on 
the validity of a conviction solely under the membership pro- 





visions for Communist organization members in the Internal Security Act of 
1950. 52 U.S.C. §§ 787, 788 (Supp. 1952). 

102 Possibly a distinction between associating with a group and partici- 
pating in its activities lies in purpose or motivation. The phrase “knowingly 
and willfully” (discussed supra, note 77) does not qualify the proscription of 
membership in Section 2921.23. If willfully is given its usual denotation as 
“with an evil purpose” then an active member who knows his group is con- 
sidered subversive but remains in for ulterior reasons (e.g. cheap insur- 
ance, union shop protection, or a desire to attempt to turn the group to- 
ward legitimate objectives) will not be visited with the more severe sanction. 


103 It does not aid systematic analysis of the constitutional problem of 
proscribing membership in certain groups by asserting them to be “con- 
spiratorial” in nature. Even in wholly criminal operations, like operating an 
illicit distillery, a distinction is traditionally drawn between those who fur- 
nish supplies knowing that they will be put to unlawful use, and those who 
make the venture their own, and “have a stake in its outcome.” United States 
v. Falcone, 109 F.2d 579 (2d Cir., 1940). Only the latter are “co-conspirators” 
who will be bound by the wrongful acts of their confederates done in further- 
ance of the scheme. Because the defendant in Whitney v. California, 274 
U.S. 357 (1927), although charged with membership in a syndicalist group, 
was an organizer or leader in fact, it was probably proper to hold her re- 
sponsible for the more incendiary manifestos of her colleagues. This does 
not mean that mere “privity” cannot be made punishable, but that the es- 
sentially hearsay evidence which would be good against the top officials 
would not necessarily be admissible against a member who had not actively 
joined the “partnership in crime,” though he knew of its existence and did 
not withdraw his support. 


104 Whatever the original intentions of the Department of Justice as to 
a program “of extensive suits to prosecute members” (see Hearings on the 
Department of Justice Appropriations before the Subcommittee of the Com- 
mittee on Appropriations, 81st Conc. 2p Sess. 85-6 (1950)), the Internal Se- 
curity Act of 1950 holds that membership shall not constitute per se a violation 
of “any other criminal statute” — manifestly a reference to the Smith Act. 
Supra note 53. 
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visions of the Smith Act.!° Whether they will uphold one coming 
up from a state court will depend in large part on how broadly the 
highest state court construes the statutory terms! and whether 
the particular kind of membership involved in the application of 
the statute constitutes a clear and present danger of an attempted 
overthrow of the government.’ Although one may question the 
wisdom of going after the small fry with such heavy artillery, if 
the membership clause is fairly interpreted it will not create “guilt 
by association.”!°* Grave injustice might be done if passive mem- 
bership alone in even the Communist Party is taken as the equiva- 
lent of support of force and violence.’ For though the Party be 
truly as closely-knit and cohesive as it is reliably reported to be, 
there must still be on the rolls the names of a few dupes, illiter- 





105 In two of the Smith Act cases which have so far reached an appellate 
court, “membership” was alleged in the indictments as an object of the con- 
spiracy charged to violate the substantive provisions of the Act. Both the 
Fourth and Eighth Circuit Courts of Appeal held this provision independently 
valid. Dunne v. United States, 138 F.2d 137, 143 (8th Cir., 1943); Frankfeld v. 
United States, 198 F.2d 679, 683-4 (1952). 

106 Because of present unpopularity of anything smacking of Commu- 
nism, proof of membership in pro-Soviet groups will in most instances be 
highly circumstantial. As membership cards have been destroyed (Ohio Re- 
port, p. 31), only seizure of Party rolls or an admission in court would di- 
rectly tend to establish the fact. Hence, the courts in applying Section 2921.23 
will have to determine what evidence will be sufficient on this issue. Incidental 
parallelism of belief with some of the beliefs of those who direct the 
policy of the Communist Party could not be punished. Cf. United States v. 
Lattimore, 112 F. Supp. 507, 518-19 (D.C., D. of Col., 1953); Fiske v. Kansas, 
274 U.S. 380 (1927). Nor could innocent participation in a Communist-held 
meeting where lawful discussion took place be made criminal by accepting 
such datum as proof of membership. Cf. Herndon v. Lowry, 301 U.S. 242, 258 
(1937); DeJonge v. Oregon, 299 U.S. 353, 358 (1936). Nor even highly in- 
temperate criticism of our institutions or official actions. Taylor v. Mississippi, 
319 U.S. 583 (1943). 

107 Joining an organization, though an “overt act” in the objective sense, 
is probably “an exercise of free speech and free inquiry.” Frankfurter, J., 
concurring in Wieman v. Updegraff, 344 U.S. 183, 195 (1952). This would seem 
to follow logically from the premise of the Dennis case, supra note 75, that at 
certain times and places it is lawful to organize a group of persons who ad- 
vocate forcible subversion of government. But even under present “Cold War” 
clear and present danger, not all species of membership with guilty knowl- 
edge pose the same danger to internal security. See Note, Conduct Proscribed 
as Promoting Violent Overthrow of the Government, 61 Harv. L. Rev. 1215, 
1217, 1221 (1948). 

108 See “Guilt by Association—Three Words in Search of a Meaning,” 
17 U. or Cut. L. Rev. 148 (1949). See also Hoox, Heresy, Yes — Consprracy, No, 
84 et seq. (1953). 

109 See, e.g., State v. Boloff, 138 Ore. 568, 4 P.2d 326 (1931) (ditchdigger 
joined because he heard the party was for the workers, convicted under mem- 
bership clause of syndicalism statute although he was inactive). 
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ates, and others, who while cognizant of its aims, may abhor force 
or foreign domination but believe in the Party’s social and economic 
objectives.'"° Membership per se in Communist “front” organiza- 
tions is of course even more equivocal. Patent abuse of the law 
can only be avoided in prosecutions under the “membership” clause 
by requiring that the act or acts tending to prove membership “be 
of that quality which indicates an adherence to or a furtherance 
of the purposes and objectives of the proscribed organization as 
distinguished from mere cooperation with it in lawful activities. 
The act or acts must evidence a working alliance to bring the 
program to fruition.”!!! As alluded to previously, it is difficult to 
say what will be required as sufficient “knowledge.” The Act’s 
language is subject to the interpretation that notice from some 
official source, such as the Attorney General’s list,!!* is enough. 
No intimation is offered as to whether such notice need be actual 
or constructive, although acceptance of the latter involves punish- 
ing for mere ignorance or indifference. If actual notice from an 
official quarter that some group to which one belongs is dominated 
or has been infiltrated by Communists is held to suffice, the organi- 
zation, even though it may have originated with lofty motives and 
a loyal and honest staff, must be forsaken, for one will remain 
behind at his peril.'!* While such an interpretation of the scienter 
ingredient is conceivably valid, the relatively heavy penalty pro- 
vided (up to $5,000 and/or five years’ imprisonment) suggests that 
the General Assembly was aiming only at members with personal 





110 Cf. CHAFFEE, Free SPEECH IN THE UNITED SratTes 474-482 (1941). Wit- 
ness Cvetic (Ohio Report, p. 65) thought there were hundreds of party mem- 
bers who would like to withdraw but fear reprisal if they do. 

111 Bridges v. Wixon, 326 U.S. 135, 143 (1944). This was the meaning given 
the term “affiliation” in the deportation statute, because “we cannot believe 
that Congress intended to cast so wide a net as to reach those whose ideas and 
program, though coinciding with the legitimate aims of such groups, neverthe- 
less fell far short of overthrowing the government by force and violence.” 
Though “affiliation” imports less than membership but more than sympathy, 
the evidence on either issue would be similar. 

112See infra, note 162. Such a listing for the limited purposes of the Fed- 
eral Loyalty Program might be considered as giving some warning which 
would cause a reasonably prudent innocent to investigate the nature of his 
group. But being a purely hearsay declaration, “it has no competency to 
prove the subversive character of the listed associations.” United States v. 
Remington, 191 F.2d 246, 252 (2d Cir., 1951). 

113 The lower court which found the Ober Act unconstitutional pointed 
to a serious hardship that enforcement might inflict on members of labor 
unions. If a union, found subversive because it was dominated by Commu- 
nists, had a union shop agreement with employer X, the employees of X 
would find themselves faced with the dilemma of either withdrawing with 
loss of job, or remaining and risking conviction of subversion. See supra, note 
42. 
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knowledge of the unlawful purposes of the group. 
(iv) Evidentiary Problems in Suits Against Subversive Groups. 
The principal evidence used to prove subversive advocacy by 
organizations has beeri the official and unofficial literature issued 
or distributed by the association concerned. Articles appearing in 
party periodicals bear a sufficient imprint of organizational adop- 
tion to be admissible evidence against it.1'* The holding of secret 
classes in revolutionary doctrine and technique, and the use of 
party aliases and other subterfuges, attested to by ex-members and 
secret police agents, has been used as proof of conspiratorial prep- 
aration for action.’!* Expert testimony on communist theory and 
practice is also admissible.'!* But there seems to be no short cut 
to a judicial determination that the Communist Party of the United 
States has as its objective the seizure of existing government by 
force and violence “as speedily as circumstances would permit.” 
Although legislative findings of fact as to the nature of the party 
might be given some weight, the exercise of judicial notice of the 
aims of subversive groups would seem unwarranted.'!7 Communists 
in court still vigorously deny that the use of “force and violence” is 





114 See cases cited in Note, 61 Harv. L. Rev. 1215, 1219 (1948). But cf. 
Schneiderman v. United States, 320 U.S. 118 (1943) as to the interpretation 
to be accorded the “sacred texts” of the Party, written during a different day 
and age but still cited as gospel by the faithful. 

115 United States v. Foster, 9 F.R.D. 367, 391 (S.D.N.Y., 1949). 

116 Frankfeld v. United States, 198 F.2d 679, 689 (4th Cir., 1952). 

117 Morgan, Judicial Notice, 57 Harv. L. Rev. 269, 274 (1944). The Mary- 
land Report cites at p. 102 nine federal court cases where judicial notice was 
taken of this fact as so notorious as not to be the subject of reasonable dis- 
pute. Whether these cases were rightly or wrongly decided, most of them 
involved administrative deportation orders with consequently a relaxation of 
the judicial rules of evidence. See Davis, Official Notice, 62 Harv. L. Rev. 537 
(1949). Because a disputed matter has been decided one way in a number of 
trials, it is not taken out of the realm of controversy so as to be subject to 
judicial notice in subsequent litigation involving the same issue, but distinct 
parties. The doctrine of res judicata, however, might be argued as a basis 
for foreclosure of certain defenses in suits against individual members. If, 
for instance, an organization after judicial hearing is determined to be sub- 
versive under Section 2921.24, such finding might be argued in bar of re- 
litigation of the general issues in individual trials. “Due process” would re- 
quire at least all the safeguards of a “class suit.” See Hansberry v. Lee, 311 
U.S.32 (1940). This technique of severance of the general and particular is- 
sues was used in the trials of the Nazi war criminals (see Jackson, THE 
Nurnserc Case 99 et seq.) but has not yet taken firm root in this country 
(cf. Yakus v. United States, 321 U.S. 414 (1943)). 

After finding that an organization espouses the forbidden aims, the jury 
or judge must also find that such activity imminently endangers some interest 
the state can protect. Supra, note 76. As to what extent notice may be 
taken of the setting in world and national events, see Richardson, Freedom of 
Expression and the Function of Courts, 65 Harv. L. Rev. 1, 30-31 (1951). 
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any part of their program except as a defensive measure once the 
proletariat has succeeded in securing power by constitutional 
means. Thus while convictions under the Act are clearly possible, 
its enforcement will not be easy. The Government in its first 
petition under the Internal Security Act of 1950, charging the 
Communist Party, U.S.A., with being a Communist-action organi- 
zation, took over a year to present its full case to the Subversive 
Activities Control Board.'!8 When these proceedings finally ter- 
minate in the Supreme Court the Party may change. its name or 
even its true aims, thus causing the Government the trouble of 
starting anew. It is well-known that the Government’s Smith Act 
prosecutions have been expensive, exhausting, and time-consum- 
ing. Whether under present conditions, state enforcement will be 
enthusiastically pushed seems doubtful when the possible benefits 
are balanced against the time, energy, and judicial facilities that 
will necessarily be absorbed.!!® 

B. Its Enforcement Provisions. 


Most new criminal laws are left for their enforcement to the 
traditional agencies of sheriff, urban police, city or county prose- 
cutor, and grand jury. Within these familiar institutions there has 
always been a very low degree of specialization with respect to the 
nature of crime except where a metropolitan police force has seen 
fit to set up a separate squad for the handling of violations occur- 
ring in the fields of traffic regulation, narcotics, vice, and youthful 
offenders. The formation of “red” squads to surveil the activities 
of radical agitators and their hecklers is certainly not unknown. Yet 
if a species of serious crime is of state-wide scope and is well-organ- 
ized and conspiratorial in its methods it seems perfectly reasonable 
to establish a central office to accumulate and maintain informa- 
tion and to coordinate local counter-measures. The Kefauver Com- 
mitte’s hearings anent organized commercial crime gave impetus to 
this administrative device, both in the form of “crime commissions” 





118 2nd Annual Report, United States Subversive Activities Control Board 
(1952). Under New York’s Feinberg Law (N. Y. Laws 1949 c.360) barring sub- 
versives from the school system, the Board of Regents must hold hearings be- 
fore listing any organization, membership in which will be prima facie proof of 
unfitness to teach. The Regents, after the successful court fight, began hearings 
on the subversive character of the Communist Party in March, 1952, which 
were not concluded till June, 1953. During the third week of September, the 
Board on the voluminous record decided the Party does advocate the doctrine 
of violent overthrow. The case will now go back to the courts. N.Y. Times, 
Sunday, September 27, 1953 2 E. 

119See, The States and Subversion (A.C.L.U., April, 1953) at p. 4 for 
survey of recent action taken under the new flood of state laws. The Mary- 
land attorney general “has displayed a marked reluctance to proceed in car- 
rying out the provisions of the [Ober] law.” Prendergast, op. cit supra note 
34 at p. 167. 
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and increased centralization of law enforcement authority in the 
state attorney-general.!2° The Devine Law, following the Ober 
Commission’s recommendations, adapts this technique to the prob- 
lems of internal subversion. Section 2921.25 of the Revised Code 
creates the new post of “special assistant attorney general” to in- 
vestigate subversive activities and to assemble and deliver to the 
approporiate county grand jury “all information and evidence” re- 
lating in any manner to suspected violations of the new criminal 
sections, heretofore discussed, “and relating generally to the pur- 
poses, processes, and activities of any subversive organization or 
foreign subversive organization.” To implement his investigative 
function, the special assistant, who is to be appointed and super- 
vised by the attorney general, may employ such personnel as he 
deems necessary, and may, in addition, call upon existing local 
and state police authorities for information and assistance. Al- 
though his access to the files of the F.B.I. is limited,!*4 he no doubt 
will be able to cultivate common sources of information, such as 
informants, the files of certain Congressional committees, and 
sister state officials engaged in the same type of police work. Al- 
though the various judges of the courts of common pleas, spontan- 
eously or at the prompting of the local prosecutor, can initiate 
grand jury investigations into subversion, the special assistant 
attorney general may participate to the extent of testifying to 
matters within his special competence, examining any witnesses 
summoned, and subpoenaeing additional witnesses. So far we are 
still in the realm of accepted machinery of law enforcement. But 
the Act prescribes a marked divergence from traditional func- 
tions when it imposes upon the grand jury “the direct obligation 
to investigate and report upon ‘Communism’” and imposes on the 
new special assistant attorney the obligation to print, publish, and 
distribute such grand jury reports on “Communist subversion.”?? 
The various county grand juries under the aegis of the new state 
official thus are intended to take over the functions of public edu- 
cation and exposure in and of Communism when these are relin- 
quished by the expiring Ohio Un-American Activities Commission. 

Whether this sort of role can be satisfactorily engrafted onto 
the historic functions of the common law grand jury without per- 
verting its basic purposes may well be questioned. Although a body 





120See Report of American Bar Association Commission on Organized 
Crime, “Organized Crime and Law Enforcement,” Vol. 1, p. 67 (Ploscowe ed., 
1952). 


121 Such reports and official information are confidential and may not be 
disclosed without the assent of the United States Attorney General. Depart- 
ment of Justice Order No. 3229, 11 Fep. Rec. 4920 (1946). 

122 Onto Rev. Cope §§ 2921.25, 2921.26 (1953). 
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possessing plenary inquisitorial powers, “the most valuable func- 
tion of the grand jury is not only to examine into the commission 
of crimes, but to stand between the prosecutor and the accused, 
and to determine whether the charge was founded upon credible 
testimony or was dictated by malice or personal ill will.”!** As 
contrasted with legislative investigating committees, grand juries 
must function in secrecy. In Ohio the jurors are admonished and 
sworn to secrecy, as is the official shorthand reporter, and no un- 
authorized person is allowed to intrude upon its hearings or de- 
liberations.!** The proceeding is strictly ex parte, with the pro- 
spective accused accorded no right to present his defense or cross- 
examine his accusers. The convening court will ordinarily only 
permit inspection of the transcript of record by the accused after 
indictment returned, and then only when the “interest of justice” 
so demands.'!*> The main purpose of all this secrecy is not alone 
to avoid flight by the accused or to encourage freedom of action in 
the grand jury room, but to protect the reputation of an innocent 
accused from public knowledge that charges are being preferred 
against him.'*° It is false analogy to point to the duty of the jury 
to investigate the condition of the county jail,!*7 for the treatment 
and disciplining of prisoners is a fairly objective phenomenon and 
does not entail the assessing of imponderables in the area of politics 
and personal belief. It is hard to conceive of a report on local Com- 
munism couched in anything but the vaguest generalities that does 
not “name names” of persons not yet indicted for crime.!2* Even 
the “un-American” committees which have been most maligned 





123 Hale v. Henkel, 201 U.S. 43 (1906). 

124Qn10 Rev. Cone §§ 2939.06, 2939.07, 2939.10, 2939.11 (1953). 

125 State v. Rhoads, 81 Ohio St. 397, 91 N.E. 186 (1910). 

126 See OrFreLp, CRIMINAL PROCEDURE FROM ARREST TO APPEAL 171 et seq. 
(1947). 

127 Maryland report, p. 36. Cf. Onto Rev. Cope § 2939.21 (1953). 

128 The courts have’allowed an aggrieved subject of a grand jury report 
several remedies. If the jury has acted outside the ambit of its authority 
a motion to expunge will be granted. Hayslip v. State, 249 S.W.2d 882 (Tenn., 
March 7, 1952); In re Presentment by Camden County Grand Jury, 89 A.2d 
416 (N.J., June 16, 1952). Under Section 2921.27 of the present enactment, 
if the Ohio Attorney General permits disclosure of damaging innuendo, a 
motion to expunge would probably not lie, and hence, no suit for libel would 
be entertainable against the members of the jury. Cf. Rector v. Smith, 11 
Iowa 302 (1860). But even if the report is not held privileged, newspaper 
re-publication may constitute “fair comment” and not be actionable. Par- 
sons v. Age-Herald Publishing Co., 181 Ala. 439, 61 So. 345 (1913). 

In the absence of a group libel law, a civil action can generally not be 
brought for defamation of a “class” unless the individual can show that the 
publication applies to him in a special way. See Note, 98 U. or Pa. L. Rev. 
865 (1950). On whether the Communist label is defamatory per se, see Note, 
11 Onto Sr. L. J. 577 (1950). 
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by the liberal faction, have provided the victim of a public charge 
of disloyalty the opportunity to appear and publically rebut.'”® 

That this danger of irrevocably blasting innocent reputations 
was recognized not only by the Devine Bill’s opponents is seen 
from the last section of the measure which forbids (with no sanc- 
tion attached) the disclosure prior to indictment of any information 
reflecting on the loyalty of any resident of the United States “ex- 
cept with the permission of the attorney general.”!*° But skepticism 
about the effectiveness of this exhortation seems justified in view 
of the lack of any specified standards to control that official’s dis- 
cretion and the avowed purpose of the law’s original drafters to 
expose by grand jury report secret Communist Party members 
“who are diligent in seeking to operate within the laws.”!*! Con- 
ceding that prosecutions of the few persons who run afoul of the 
laws is difficult for having to meet exacting standards of proof, 
and even if successful are not alone sufficient to deal with the 
menace, respect for American standards of decency and fair-play 
would seem to counsel resort to methods of eliminating the under- 
lying causes of Communist allegiance’*” rather than letting accu- 
sation of treachery stand for proof of guilt.1** 

V. The Hoffman Law, Excluding Subversive Persons from State 

Employment. 

Section 143.272 provides for the dismissal of any state em- 
ployee, including teachers in the public schools and state-support- 
ed colleges and universities, who either advocates unlawful over- 
throw of the state or national government, or “willfully retains 





129Carr, The Un-American Activities Committee, 18 U. or Cur. L. Rev. 


598 (1951). 
130 Onto Rev. Cove § 2921.27 (1953). 
131 Maryland report, p. 36: “. .. it is impossible to deal with the menace 


only by prosecution of the few persons who run afoul of the laws. .. Con- 
stant reports of the Grand Juries of this State, exposing secret activities, 
identifying and indicting persons engaged in advancing the Communist con- 
spiracies, describing the Communist ‘line’ as it may currently be, all based 
upon evidence considered and weighed by a representative group of repre- 
sentative citizens, will unquestionably inform the public accurately, properly 
and forcibly.” 

132 As to why Americans become Communists, see Ernst AND Loru, Re- 
PORT ON THE AMERICAN CoMMUNIST (1952). 

133 Governor Lausche in his Devine Bill veto message, op. cit. supra note 
25, stated: “Regardless of the sincerity of the Attorney General or the as- 
sistants whom he hires to operate this separate agency of government, I can 
see nothing but grave danger to the reputations of innocent people against 
whom accusations can be made on the basis of rumor and frequently root- 
ed in malice. I can see the reputations of innocent persons actually ruined 
by rumors, doubts, innuendos, and guilt inferred through association, as we 
are now witnessing nationally through unbridled and unharnessed public 
investigations.” 
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membership” in an organization so advocating. No one can argue 
with the manifest purpose of such a measure to deny the privilege 
of state employment to those who seek the forcible overthrow of 
existing government. And even though it is often argued that in- 
ternal security does not require the extension of loyalty guaran- 
tees to public jobs not involving trust, influence, or opportunity 
for espionage, the irony of financially supporting through state 
funds persons committed to the aid of a foreign power would tend 
to justify an all-embrasive prohibition. Without regard to how the 
Act may be administratively implemented, it is certainly safe, in 
view of recent Supreme Court decisions,!** to consider it consti- 
tutionally valid. As was recently stated: “City, State and Nation 
are not confined to making provisions appropriate for securing 
competent professional discharge of the functions pertaining to 
diverse governmental jobs. They may also assure themselves of 
fidelity to the very presuppositions of our scheme of government 
on the part of those who seek to serve it.”!*5 The fact that the Act 
in its enforcement might directly or indirectly operate to discour- 
age the exercise of certain of the constitutionally protected free- 
doms is not fatal where the means adopted bear a reasonable re- 
lationship to a proper legislative purpose.’** Because there is no 
constitutional right to a position on the state payroll no showing 
of imminent infiltration or threatened undermining of state func- 
tions need be made to justify efforts to bar persons of inimical be- 
liefs and inconsistent loyalties. Although under state civil service, 
inquiry into political opinion or affiliation is forbidden,!*? the gen- 
eral attitude of the courts today is to interpret such provisions 
as not intended to protect any individual or group advocating the 
overthrow of the government by force or violence.1*8 

The Act by its terms applies to all public employees at both 
state and local levels in both classified and unclassified civil serv- 
ice. There is express inclusion of teachers in the public school sys- 
tem and in state supported universities and colleges. Whereas in 
the case of employees in the classified service of the state removed 
for any of the hitherto specified causes,!®® the decision of the civil 





134 Garner v. Board of Public Works of Los Angeles, 341 U.S. 716 (1951); 
Gerende v. Board of Supervisors of Elections, 341 U.S. 56 (1951). Cf. Adler 
v. Board of Education, 342 U.S. 485 (1952). 

135 Frankfurter, J., concurring in Garner v. Board of Public Works, Id. at 
724. 

136 United Public Workers v. Mitchell, 330 U.S. 75, 102-103 (1947). 

137 Onto Rev. Cope §§ 143.16, 143.18 (1953). 

138 Cf. Lockheed Aircraft Corp. v. Superior Court of Los Angeles County, 
28 Cal.2d 481, 485, 171 P.2d 21,24 (1946). 

139 Onto Rev. Cope § 143.27 (1953): “. . . such officer or employee may be 
removed for incompetency, inefficiency, dishonesty, drunkenness, immoral con- 
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service commission is final, an appeal to the court of common pleas 
“to determine the sufficiency of the cause of removal” is afforded 
where the ground alleged is disloyalty.1*° Judicial review of orders 
of termination by the boards of education of teachers’ contracts 
has always been available.’41 Procedure for the removal of in- 
structors and professors in the state universities is of course de- 
termined by the appropriate board of trustees.'4* Court review of 
dismissals in this area could only be had by suing for breach of 
the tenure and fair “hearing” terms of the academic contract.'** 


The extension of the availability of judicial review to all clas- 
sified state civil servants implies a recognition of the dire con- 
sequences visited upon a person excluded from public employment 
on disloyalty grounds. Though not technically punishment,'** such 
a discharge may continue to impair his ability to earn a livelihood, 
and inflict a lasting disgrace to the individual concerned.'** But the 
granting of judicial review is a hollow boon if the fundamentals of 
“due process” such as specificity of charge, confrontation, and cross- 
examination of accusers need not be observed by the administrative 
officials concerned. Important also is the standard of proof that 





duct, insubordination, discourteous treatment of the public, neglect of duty, .. . 
or any other violation of the rules of the commission.” 

140 Only in the case of removal of a chief of police, or of a fire department, 
or any member of either, does appeal lie as a matter of right from the de- 
cision of the municipal civil service commission for dismissals on grounds 
other than disloyalty. Where an appeal is taken to the court of common 
pleas, the questions of removal must be tried de novo. Landrey v. Harmon, 5 
Ohio App. 217, 39 Ohio C.C. 303 (1916). 

141 Qn1o Rev. Cope § 3319.16 (1953). The court appeal here does not 
require a trial de novo, but the common pleas judge may supplement the 
transcript and record of the hearing before the school board if deemed ad- 
visable. A teaching contract may be terminated for gross inefficiency or im- 
morality; for willful and persistent violations of reasonable regulations of the 
board of education; or for other good and just cause. 

142 Onto Rev. Cope §§ 3335.09 (Ohio State University), 3343.06 (Central 
State College), 3341.04 (Bowling Green State University; Kent State Univer- 
sity), 3349.03 (Municipal educational institutions). Although no express 
grant of the power to remove was made to the trustees of Ohio and Miami 
Universities, it is assumed to be inherent. See §§ 3337.01, 3339.01. 

143 Cf. State ex. rel. Keeney v. Ayers, 108 Mont. 547, 92 P.2d 306 (1939). 

144 Bailey v. Richardson, 182 F.2d 46 (D.C., C.A, 1950). But cf. concur- 
ring opinion in Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 
123, 174 (1950) and majority rationale in United States v. Lovett, 328 U.S. 303 
(1946). 

145 Private employers are increasingly imposing loyalty standards on job 
applicants and have frequently resorted to governmental “loyalty boards” 
for information about grounds of discharge of an applicant. See Comment, 
Loyalty and Private Employment: The Right of Employers to Discharge Sus- 
pected Subversives, 62 Yate L. J. 954, 956 (1953). 
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must be met to substantiate a dismissal of this kind,’** and the 
quality of the evidence that can be admitted.'*7 As the Act is silent 
on the question of procedural safeguards for verifying the charge 
of forbidden advocacy or membership in subversive organizations, 
the school boards and state and municipal civil service commis- 
sions will have to spell them out by means of their rule-making 
powers.!48 

The Act is also silent as to means of implementation. This is 
not uncommon in many states today having similar laws'*® but it 
leaves to administrative discretion the large and vital question of 
how and in what manner the facts relevant to the charge are to be 
ascertained. Should an affirmative effort be made by every state 
agency to ferret out secret subversives or should the matter of de- 
tection be left to chance such as newspaper or magazine reports 
linking an employee with a subversive group or public hearings 
featuring the employee as witness or defendant? Viewed objective- 
ly, the answer would seem to depend not only on the amount of 
Communist infiltration that has actually occurred in state govern- 





146 Because the Communist Party is essentially an underground organiza- 
tion, proof of membership can seldom be conclusively established unless the 
evidence of confidential informants is obtained. As it is often officially claimed 
to be infeasible to expose these informants to public examination, the agency 
head must either forebear or proceed on essentially hearsay evidence which 
may have only created a suspicion of disloyalty. The Hoffman Act, unlike the 
corresponding sections in the Maryland Law (Mp. Ann Cope Arr. 85A, § 14) 
sets up no standard of proof, like “reasonable grounds to believe,” or “reason- 
able doubt as to loyalty,” so that the charge of present and personal advocacy 
of forcible overthrow would at least have to be supported by “substantial 
evidence.” See Horowitz, Report on the Los Angeles City and County Loyalty 
Programs, 5 Sran. L. Rev. 233,242 (1953). 

147 Rule XIII, § 6 of the Civil Service Commission provides that the re- 
ception of evidence at such hearings shall be governed in general by the 
rules applied by the courts in the trials of civil actions. The Commission’s de- 
cision is reviewable by tri4&l de novo in the court of common pleas, thus seem- 
ing to assure a full hearing in disloyalty cases. The various boards of educa- 
tion are required by statute to take testimony under oath, allow cross-exami- 
nation by counsel, keep a record of the proceedings, and issue subpoenas for 
defense witnesses. Onto Rev. Cone § 3319.16 (1953). The nature of the tenure 
hearing accorded at the state universities is determined by each board of 
trustees. At Ohio State University in Columbus, “termination for cause shall 
only be accomplished by strict adherence to the procedures of due notice, 
written charges, reasonable opportunity to reply, and a fair hearing, including 
the right of representation and submission of evidence. . .” Academic Appoint- 
ments, Tenure, and Promotions (Appr’d by the Ohio State University Board of 
Trustees, Oct. 15, 1951). 

148 Onto Rev. Cope §§ 143.13 (B), 143.30, 3313.20 (1953). And see supra, 
note 142. 

149 See Tue States ano Subversion, Appendix A, pp. 407-8 (Gellhorn ed. 
1952). 
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ment and public educational institutions’™® but an assessment of the 
risk of injury to the morale and efficiency of civil servants and 
teachers'™! necessarily incident to an investigation into political 
belief and affiliation. If in view of these factors and, in addition, 
the unavailability of the necessary facilities and funds, a full-blown 
state loyalty program is not administratively feasible,°* the most 
popular alternative today is the device of the loyalty or test oath. 
Though it seems doubtful that the actually disloyal would cavil at 
taking it, its proponents argue that proof of false statements in 
an affidavit will not only facilitate removal of suspected subver- 
sives but may lay a basis for a perjury prosecution.’ But aside 
from the question of the wisdom of such measures,’ their legal 
and constitutional validity in Ohio today can not be assailed if 
such oaths are couched in terms of a disavowal of present advocacy 
of violent overthrow and knowing membership in groups which 
engage in such advocacy'®’ and a promise to forbear from such ac- 
tion while in office.°* Even without the present statutory back- 
ground, several state and local educational authorities have requir- 
ed the taking of such an oath from both present and prospective 
teachers, an action which was upheld in a lower court decision in- 
volving the Cleveland Board of Education.°** How much further 





150 The Report of the Ohio Un-American Commission contains no findings 
with respect to Communist infiltration of either state agencies or the public 
school system. : 

151In this connection see Jahoda and Cook, Security Measures and Free- 
dom of Thought: An Exploratory Study of the Impact of Loyalty and Security 
Programs, 61 Yate L.J. 295 (1952). 

152 Ohio is the only state thus far which has adopted the criminal pro- 
visions of the Maryland Ober Law while failing to enact its loyalty program 
provisions. However, Los Angeles city and county have by exercise of admin- 
istrative rule-making power established small-scale programs statutorily 
based on Government Code provisions (Cau. Gov’r. Cope §§ 1028, 18200) sub- 
stantially similar to the Hoffman Law. See Horowitz, op. cit. supra at note 146. 
New York has by statute set up an elaborate system of loyalty hearings and 
investigations for teachers. See the analysis in Adler v. Board of Education, 
342 U.S. 485 (1952). The “Pechan” Loyalty Act of 1951 adopted in Penn- 
sylvania is evaluated in Byse, A Report on the Pennsylvania Loyalty Act, 101 
U. or Pa. L. Rev. 1-29 (1953). The forerunner of the state programs is of 
course President Truman’s Order of March 2, 1947 (Exec. Orpver No. 9835, 12 
Fev. Rec. 1935) which affected all federal employees. Its operation is critical- 
ly discussed in Bonrecou, THe Feperat Loyattry-Securrry ProcraM (1953). 

153 For the arguments pro and con, see Byse, op. cit. supra note 152 at 5-7. 

154 See e.g., Stewart, THe YEAR oF THE OATH— THE Ficur FoR ACADEMIC 
FREEDOM AT THE UNIVERSITY OF CALIFORNIA (1950); THE STaTes aND SUBVERSION 
c.4 (Michigan) (1952). 

155Garner v. City of Los Angeles, 341 U.S. 716 (1951). 

156 United Public Workers v. Mitchell, 330 U.S. 75 (1947). 

157 See Dworken v. Cleveland Board of Education, 42 Ohio Ops. 240, 94 
N.E. 2d 18 (1950). On April 19, 1948, the Board of Trustees cf Ohio State 
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such test oaths can go in eliciting information considered germane 
to a finding of disloyalty, such as singling out certain organizations 
by name, incorporating certain official listings of subversive groups 
by reference, and delving into past affiliations and actions, is still 
an open question.'®* It is clear however that the affiliation which 
must be forsworn has to be, or have been, with knowledge of the 
subversive aims of the group and cannot be innocent.'** To require 
otherwise would be to penalize individuals for exercising the rights 
of free speech and inquiry, for the oath could not be conscientiously 
taken by any employee uncertain of the ends of groups with which 
he is now or has in the past been affiliated and “is bound to operate 
as a real deterrent to people contemplating even innocent associa- 
tions.”?®° Not only might a person be duped into joining a subver- 





University prescribed the filing of an Oath of Allegiance for all officers, in- 
structors, and employees. In addition to the traditional oath to uphold the 
Constitution, University employees must forswear present and future advocacy 
of violent overthrow of government and membership in any political party or 
organization that does. 

It is interesting to note that the General Assembly imposed a traditional- 
type loyalty oath requirement on teachers in 1919 but repealed the law in 
1935. Onto Gen. Cope § 7852-2 (1938). The Ohio Constitution, Art. XV, § 
7 (implemented by Onto Rev. Cope § 3.23) requires of “public officers” an 
oath to support the state and federal constitutions and of office. As the or- 
ganic law does not forbid the imposition of additional qualifications, it is 
doubtful that the constitutional oath is exclusive. Cf. Tolman v. Underhill, — 
Cal. App. 2d —, 229 P.2d 447 (1951). 

158 To the extent that a particular form of oath requires the disclosure of 
present and past affiliations and beliefs it is a fact-finding mechanism and 
not a pledge of future fidelity. Viewed as a compulsory questionnaire, its 
validity will depend mainly on the relevency of the facts it seeks to elicit to 
the statutory grounds for dismissal, viz., present and personal advocacy of 
violent overthrow. If the oath or affidavit requirement is a valid one, refusal 
to take it would be “insubordination” independently justifying dismissal. Note 
139, supra. Consequently, the Fourteenth Amendment is no bar to inquiring 
as to past or present membership in the Communist Party. Garner v. Los 
Angeles Board, 341 U.S. 716, 720 (1950). Similar inquiries with reference to 
association with other groups such as suspected “front” organizations raises 
difficult problems of “due process” if the determination of “subversiveness” 
was made ex parte by some official and for limited purposes. Weiman v. 
Updegraff, 344 U.S. 183, 192 (1952). The validity of such official action would 
certainly be affected by whether a forced admission of membership in a sus- 
pect group could be used as evidence in a dismissal hearing, and the weight 
to be accorded the fact of membership in an adjudication of forbidden advo- 
cacy. For the California practice, see Horowitz, op. cit. supra note 146 at pp. 
238-9. 

159 Weiman v. Updegraff, 344 U.S. 183 (1952). (Oklahoma Supreme Court’s 
holding that guilty knowledge is not a factor held violative of due process). 

160 Concurring opinion of Frankfurter, J., in Garner case, Id. at 728: “How 
can anyone be sure that an organization with which he affiliates will not at 
some time in the future be found by a State or National official to advocate 
overthrow of government by ‘unlawful means’? All but the hardiest may well 
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sive group but the character of the listed group might have been 
legitimate when he affiliated or even after designation as subver- 
sive have freed itself, at the time of his joining, from the disloyal 
influences. 

For purposes of removal for disloyalty the employee must be 
found either to personally advocate overthrow of the existing state 
or national government by unlawful means or to “willfully retain” 
membership in an organization which does. The experience under 
the Federal Loyalty Program indicates that should hearings be 
held under the new Act main reliance will probably be placed on 
the criterion of membership.'*! In such event the question of the 
determination of whether a particular organization is subversive 
or communistic will inevitably arise. A determination of this sort, 
involving as it does the diverse aims of ofttimes large and complex 
organizations, could not practicably be made at the removal hear- 
ing itself, so that recourse is likely to be had to prior state or fed- 
eral court adjudications or authoritative listings by attorneys gen- 
eral or legislative investigating committees. Because proceedings 
against an employee for disloyalty are administrative in character, 
the limited use of such ex parte designations will doubtless be 
countenanced by the courts.!®* With regard to the weight to be 
accorded such evidence, it must not be forgotten that even the 
United States Attorney General’s designations of organizations 
“seeking to alter the form of Government of the United States by 
unconstitutional means,” were submitted to the Loyalty Review 





hesitate to join organizations if they know that by such a proscription they will 
be permanently disqualified from public employment. These are considera- 
tions that cut deep into the traditions of our people. Gregariousness and 
friendliness are among the most characteristic of American attitudes.” 

161 “Not one single case or evidence directing towards a case of espionage 
has been disclosed in the record .. . I say it is an extraordinary thing that not 
one single syllable of evidence has been found by the FBI, efficient as they are, 
indicating that a particular case involves a question of espionage .. . all of 
these cases that we have had have had to do with this question of association, 
affiliation, membership with organizations which have been certified by the 
Attorney General to be subversive.” Chairman Seth Richardson of the Loyalty 
Review Board testifying before the Senate Committee on Foreign Relations, 
Hearings on State Department Employee Loyalty Investigation, 81st Cong., 2d 
Sess. pt. I, p. 409 (1950). See also on the indicia of disloyalty, Bontecou, op. cit 
supra note 152 at c. IV. 

162 Bailey v. Richardson, 182 F.2d 46 (D.C., C.A., 1950), aff'd (by an equal- 
ly divided court), 341 U.S. 918 (1950). However, if the individual is pre- 
cluded from attacking the propriety of a group designation in his removal 
hearing, the group itself as representative of all its members, is entitled to 
notice and administrative hearing and judicial review before being charac- 
terized as “Communist.” Anti-Fascist Committee v. McGrath, 341 U.S. 123 
(1950). This practice is now being followed under Attorney General Brownell. 
See U.S. News & World Report, Sept. 4, 1953, p. 42. 
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Board with the caveat that membership in any named organization 

“is simply one piece of evidence which may or may not be helpful 

in arriving at a conclusion as to the action which is to be taken 

in a particular case.”!** As a consequence of this limitation, a fed- 
eral court of appeals has recently held that admitted present mem- 
bership in the Socialist Workers Party is not alone sufficient for 
discharge; the test is still individual disloyalty to the government.'™ 

164 Kutcher v. Gray, 199 F.2d 783 (D.C., C.A., 1952) 

As this involves finding the state of a man’s mind it of course may 
be proved circumstantially by considering “one’s associates, past 
and present, as well as one’s conduct.”!® The nature of the evidence, 
however, adduced at disloyalty hearings should not lead us to con- 
fuse the method of proof with the ultimate fact to be proved. To 
blur this distinction may not create “guilt by association” but runs 
grave risk of injustice to innocent individuals. 

VI. The Devine-Corrigan Law,'** Making Refusal to Answer Of- 
ficial Inquiries into Subversion a Ground for Dismissal from 
Public Office or Employment. 

Section 143.271 provides that the fact that a public employee or 
officer refuses to testify on the basis of the privilege against self- 
incrimination concerning his membership in a subversive organi- 
zation before a “duly authorized tribunal, or in an investigation 
under authority of law” shall constitute “unfitness” of such per- 
son for retaining his position under the state government. The 
type of organization referred to is one which “advocates overthrow 
of the government of the United States or of this state, by force, 
violence or other unlawful means.” The new law is clearly intend- 
ed to extend to all persons on the public payroll, from Governor 
to unskilled laborer, and seems to dispense with the necessity for 
any notice or hearing, or opportunity for the urging of extenuating 
circumstances. The sole operative fact being the act of the officer 
or employee claiming his privilege against self-incrimination in 
response to a particular question, there is probably no need for 
provision for hearing, as the commission of such acts are usually 
matters of public record or otherwise capable of ascertainment 
beyond dispute. 

The enactment of this law is obviously a legislative reaction 
to the recurrent spectacle of witnesses, notably educators, pleading 
the protection of the Fifth Amendment before congressional com- 





1635 C.F.R. § 200.1 (1949 ed.) (Quoting a statement by President Truman, 
Nov. 14, 1947). 

165 Minton, J., in Adler v. Board of Education, 342 U.S. 485, 488 (1952). 

166 H.B. No. 575 becomes effective Oct. 29, 1953. The voting on it was as 
follows: House — yeas 108, nays 13; Senate — yeas 22, nays 10. Bulletin, 100th 
Gen. Assembly (20th ed., 1953). 
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mittees engaged in the exploration and exposure of Communist ac- 
tivities. Ever since the Kefauver crime hearings the nation at large 
has undergone an extensive course of instruction in the history and 
legal meaning of the self-incrimination privilege to the point where 
the veriest moppet when interrogated by his mother relative to 
pantry depredations sullenly justifies his refusal to “come clean” 
with an invocation of the privilege. Ohio has had its own peculiar 
experience of this phenomenon in the form of witness defiance of 
both the state “un-American” commission'® and Representative 
Harold Velde’s (R.-Ill.) House Committee which held televised 
hearings involving Ohio residents both within and without the 
jurisdiction.‘** An administrative precedent for the new general 
measure can be found in the action of the Board of Trustees of 
Ohio State University in the rulings incident to the removal in 
May of 1953 of physics professor Byron T. Darling.’® Almost 
identical cases and dispositions have occurred elsewhere in the 
country during the last year or so,!"° giving rise to extensive and 
impassioned public debate concerning not only the policy and 
wisdom behind the constitutional privilege but its relation to 
academic and personal freedom as well. Issuing out of these con- 
troversies have come a number of differing answers to the ques- 
tion of the significance to be accorded the claim of privilege in 
the context of present international strife and domestic remobili- 
zation. Perhaps the solution that comes the closest to the present 
enactment is the section of the New York City Charter which 
provides that public employment shall “automatically cease” upon 
refusal of such employee to testify “regarding the property, govern- 
ment or affairs of the city or of any county included within its terri- 
torial limits” before either state, local or national authorities.!” 





167 See, e.g., supra note 26. 

168 Columbus Journal, June 18, 1953, p. 1, col. 3. 

169 At a hearing on March 13, 1953, before the House Un-American Ac- 
tivities Committee in Washington, Darling declined on Fifth Amendment 
grounds to testify under oath whether or not he was a Communist. Later 
at his tenure hearing before the President of the University, he denied that 
he ever was or had been a Communist. See opinions of the President and 
Board of Trustees in 14 Ohio St. U. Faculty Review, May 1953, pp. 5-10. 

170 The Harvard Crimson of June 10, 1953 was devoted exclusively to a 
report on “Education and the Fifth Amendment.” According to this source, 
as of June first of this year, “over 100 university teachers had declined to an- 
swer questions on grounds of the Fifth Amendment. Fifty-four had been 
dismissed or suspended from their jobs. Others were on probation or under of- 
ficial censure.” 

171 New York City Charter, § 903 (1943). Cf. Philadelphia Home Rule 
Charter, § 10-110 (1951), and La. Rev. State. tit. 33, § 2426 (1950). For a 
comment on a similar measure proposed in the Pennsylvania legislature, see 
101 U. or Pa. Rev. 1190 (1953). During its 1953 session the California legisla- 
ture is reported to have passed a similar measure. A.C.L.U. Weekly Bulletin 
No. 1615, Oct. 12, 1953. 
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Unfortunately for determining the validity of such a prescription, 
there are as yet no authoritative judicial holdings strictly in 
point.?72 

A. The Nature of the Privilege. 

Recourse to the wording of the federal and state constitutional 
sections dealing with the self-incrimination privilege does not ad- 
vance appreciably our understanding and knowledge of its scope 
or implications for our present inquiry. Both the Ohio and United 
States constitutions read as follows, insofar as pertinent: “No per- 
son ... shall be compelled in any criminal case to be a witness 
against himself.”!”3 The Ohio charter was amended in 1912 by ad- 
ding the proviso: “.... but his failure to testify may be considered 
by the court and jury and may be made the subject of comment by 
counsel.” Such an amendment of the fundamental law of the state 
Was necessary as numerous courts had previously intimated that 
the traditional phraseology forbade giving any probative value to 
the accused’s exercise of his option to refuse to take the stand and 
attempt to explain the charges lodged against him.’1** The reason 
why the defendant’s silence could not be officially exploited was not 
because it would be unreasonable in all instances to draw an in- 
criminating inference from such naturally suspicious conduct, but 
because if silence were taken for proof of guilt or comments by 
judge or prosecutor drove the accused to choose the only tenable 
alternative of subjecting himself to cross-examination, the protec- 
tion of the privilege would tend to become illusory.’™ While this 
might not work an injustice to the average criminal defendant, the 
“extrinsic policy” behind the privilege which worked in the long- 
run in favor of the innocent accused,!** and “for conservative and 





172 A dismissal without hearing under the more circumscribed New York 
City Charter provision was upheld in Matter of Koral v. Board of Education, 
197 Misc. 221, 94 N.Y. Supp.2d 378 (1950). 

173 U.S. Const. Amendment V; Ohio Const. I, § 10. Despite the apparent 
restriction to “criminal cases,” it is uniformly held that the privilege is one 
which may be invoked in any legal investigation. See Liacos, Rights of Wit- 
nesses Before Congressional Committees, 33 B.U.L. Rev. 337, 372 (1953). 

174 See, e.g., Wilson v. United States, 149 U.S. 60, 66 (1892). The jury is 
often cautioned to disregard the defendant’s silence. See Bruce, The Right to 
Comment on the Failure of the Defendant to Testify, 31 Micu. L. Rev. 226 
(1932). 

1758 Wigmore, Evidence, § 2272a (3d ed., 1940). 

176 Jd. at § 2251, p. 309. The argument here is that closing off the ac- 
cused as one source of information compels law enforcement officers to rely 
on proficient crime detection techniques rather than grilling suspects. An- 
other reason often given for the defendant’s privilege not to testify is that 
the proceedings determinative of his guilt are thereby rendered more digni- 
fied and impartial, without the contest, “in which the pride and ingenuity 
of the magistrate are arrayed against the caution or evasions of the accused” 
which is implicit in the Continental “inquisitorial system.” 











1953] CRITIQUE OF ANTI-SUBVERSIVE LEGISLATION 485 


healthy principles of judicial conduct” would be defeated.'”? An ad- 
ditional “extrinsic” support for the privilege, also irrelevant to the 
establishment of individual guilt, is a humane attitude which saves 
even the guilty from a harsh choice among perjury, recalcitrance, 
or confession.!7* Thus the logic of proof had nothing to do with the 
reason for the nearly universal prohibition against comment on re- 
fusal of the defendant to testify. Ohio was free to diminish the value 
of the privilege to the accused (by sanctioning comment) in view of 
the “settled law that the clause of the (federal) Fifth Amendment, 
protecting a person against being compelled to be a witness against 
himself, is not made effective by the Fourteenth Amendment as a 
protection against state action on the ground that freedom from 
testimonial compulsion is a right of national citizenship, or because 
it is a personal privilege or immunity secured by the Federal Consti- 
tution as one of the rights of man that are listed in the Bill of 
Rights.”!79 Consistent with this present authoritative interpretation 
of the United States Constitution, Ohio could, if it so desired, utterly 
abolish the privilege in state proceedings. 


B. The Law As A Restriction On Exercise Of The State Privilege. 


But the Ohio legislature has in a sense gone further than aboli- 
tion of the state privilege in one area by imposing the present re- 
striction on its public servants. This is so in that the Devine-Cor- 
rigan law attaches the condition on continued retention of state 
employ of waiver of the federal “Fifth Amendment” privilege in 
federal hearings involving subversion, in addition to waiver of the 
state privilege in state and local proceedings. Application of the 
statute in the state-federal situation raises some distinct problems 
from a wholly “horizontal” application. Discussing the latter situa- 
tion first, it would seem unlikely that an Ohio court would hold 
that a discharge of a public employee for claiming his state consti- 
tutional privilege in response to interrogation about Communist 
membership by a county grand jury violates the state self-incrimi- 
nation clause;!®° if judicial displeasure is encountered it will doubt- 
less be articulated in different terms. Such reluctance to find the 
privilege violated does not necessarily imply a rejection of the his- 
toric rule that a privileged refusal to testify is not a legal admission 
of guilt, but instead would be premised on the popular aphorism 





177 Id at p. 310. 

178 See Meltzer, Required Records, the McCarren Act, and the Privilege 
against Self-incrimination, 18 U. or Cut. L. Rev. 687, 692-3 (1951). 

179 Adamson v. California, 332 U.S. 46, 47 (1947). 

180 But cf. Peck v. Cargill, 167 N.Y. 391, 60 N.E. 775 (1901) (statute in- 
valid which called for revocation of liquor license of persons who claimed self- 
incrimination before the Liquor Commission). 
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that “there is no constitutional right to a public job.”!*! The trouble 
with this plausible-sounding generality is that it asserts both too 
much and too little. It is a truism that there is no civil right to 
any particular employment, public or private, but once the duty 
of performing certain occupational tasks is voluntarily assumed 
certainly not all rights as a citizen are suspended.'*? It is specious 
reasoning to contend that the exercise of a right is not precluded by 
conditioning continued employment on non-exercise, for the loss 
of a job, especially under a shadow of suspicion, may be considered 
by the employee a more serious deprivation than the infliction of 
penal sanctions. Unless reasonably limited such a doctrine of forfei- 
ture might place all but the lonely desert anchorite in the category 
of second-class citizens, so pervasive today is reliance for business 
and pleasure on governmental grants of license or “privilege.” To 
be anything more than an arbitrary curtailment of the Bill of Rights 
the suspension demanded should be such as in the absence of such 
express restriction would be read into the contract of employment 
as an implied term. 

Though not explicitly decided on the “self-incrimination” 
ground, most of the analagous cases would seem to impose a “rule 
of reason” on terminations of public office for exercise of constitu- 
tional rights. Thus a police officer has the right of free speech but 
he can hardly expect to keep his badge if he exercises the right by 
warning the proprietors of an illegal establishment of an impending 
raid.'83 It would also probably constitute “unbecoming conduct” 
for the same officer to refuse to testify concerning the discharge of 
his specific duties to prevent crime and disclose any evidence that 
would assist in the apprehension of criminals.'** Similarly it would 
be perfectly proper to remove a state auditor who exercised his 
privilege in response to an inquest into book-keeping irregularities. 
When there is a duty of disclosure touching official acts, the bare 
manifested unwillingness to cooperate with law enforcement is clear- 
ly incompatible with satisfactory official functioning, regardless of 
what may be inferred of guilt of an infamous crime from that act 





181In McAuliffe v. New Bedford, 155 Mass. 216, 29 N.E. 517 (1892), which 
involved the dismissal of a policeman for engaging in political activities con- 
trary to police regulations, the court, per Holmes, J. said, “The petitioner 
may have a constitutional right to talk politics, but he has no constitutional 
right to be a policeman.” 

182 In State ex rel. Christian v. Barry, 123 Ohio St. 458, 175 N.E. 855 (1931) 
it was held that a policeman could ignore a departmental regulation forbidding 
the filing of civil suits and still keep his job. 

183 This is the example used by the California District Court of Appeal in 
Christal v. Police Commission of San Francisco, 33 Calif. App.2d 564, 92 P.2d 
416 (1939). 

184 Drury v. Hurley, 339 Ill. App. 33, 88 N.E.2d 728 (1949). 
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alone. The same accountant interrogated about private matters 
could be dismissed if he were convicted of auto larceny, but it would 
be irrational and unnecessary to predicate his removal on his failure 
to furnish the prosecution incriminating evidence against himself. 
Thus, the Illinois Supreme Court in 1941 reversed a disbarment 
order against a lawyer (who was also a municipal court judge) 
which was based solely on a refusal to sign an immunity waiver 
when called before the grand jury.'*5 This, even though a general 
duty to assist the investigation of crime was recognized. 


The decided cases therefore emphasize the distinction between 
the claim of privilege per se as the disqualifying act and the wit- 
ness’s claim as a probative fact tending to establish guilt of some 
serious felony. If we look at the present statute not as creating a 
conclusive presumption of Communist affiliation'®® but as a moral 
precept which condemns as inconsistent with professional compe- 
tency for any assignment a good faith refusal to cooperate with 
crime detection, we must revise our thinking about the moral char- 
acter of the kind of people the constitutional privilege was meant 
to protect. Certainly obstruction of proper official inquiry for its 
own sake shows a want of good citizenship. But few witnesses to- 
day, especially those who have been entrusted with positions of 
respect, are so quixotic as to risk conviction of contempt by frivol- 
ously invoking the privilege when no personal danger is apprehend- 
ed either to liberty or other fundamental values.'** We must assume 
that the claim of the right to be silent is viewed by most as a neces- 
sary evil to be invoked only to subserve some principle which over- 
rides considerations of present discomfort from public ridicule. The 
principle might be that of self-preservation which could motivate 
both guilty and innocent. The witness who has never engaged know- 
ingly in criminal behavior could in perfect good faith and conscience 





185 In re Holland, 377 Ill. 346, 36 N.E.2d 543 (1941). Two other similar hold- 
ings involving attorneys who refused to testify to incriminating matters be- 
fore a board of inquiry into unlawful and unethical practices, are Matter of 
Ellis, 282 N.Y. 435, 26 N.E.2d 967 (1940) and Matter of Grae, 282 N.Y. 428, 26 
N.E.2d 963 (1940). 

186 The particular rationale behind the Devine-Corrigan Law may have 
undergone a change in its passage through the legislature. Whereas now 
the act of claiming the privilege “shall constitute unfitness,” the original bill 
made proof of such act “prima-facie evidence that he is a Communist or a 
knowing member of a Communist front or subversive organization.” H.B. 
No. 575, 100th Gen. Assembly (1953). 

187 The witness is not the sole judge of the validity of the claim of priv- 
ilege. He can be required, on pain of punishment for contempt, to disclose 
enough to show a real possibility that an answer to the question will tend, 
rightly or wrongly, to convict him of a crime. Hoffman v. United States, 341 
U.S. 479 (1951). 
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validly refuse to disclose apparently self-incriminatory facts.!88 Does 
a public career exact selflessness to the extent of voluntarily put- 
ting one’s head in a noose intended for others? Another motivating 
principle might be a disinclination to “peach” on past and present 
friends and associates.'!8° In America the informer is undoubtedly 
useful and possibly indispensable to adequate law enforcement, but 
he has seldom in our ethos and folklore been attractively depicted. 
Lastly, a non-Communistic, wholly loyal American might disapprove 
so strongly of the investigation itself or its methods that he cannot 
give it any more cooperation than the bare minimum he believes is 
legally demanded of him. To hold that such a principled stand, on 
a legal ground probably suggested by counsel, would in all cases be- 
tray subversive tendencies is to overindulge the wisdom and in- 
tegrity of all present and future official investigators into the mat- 
ter of disloyalty. Only last term the United States Supreme Court 
reversed a congressional contempt conviction of a witness of an 
extremely conservative stripe on the ground that Congress had no 
business delving into the shaping of public opinion through the 





188 In investigations of traditional crime, the case would be comparatively 
rare where an innocent accused could validly maintain that disclosure of 
some fact (such as presence at the scene of the murder of his worst enemy) 
would furnish a link in a chain of evidence needed for prosecution. Such 
perplexing situations, unfortunately, may become more frequent under crim- 
inal statutes outlawing certain groups because of their attachment to certain 
beliefs. For example, a liberal might in the past have been considerably ac- 
tive in a group working for slum clearance. Subsequently, he may learn to 
his surprise that the Government considers the group Communist-dominated 
and intends to prosecute its members. The liberal might have been somewhat 
incautious in choosing his associates but he is not thereby a dangerous enemy 
agent. Assuming prosecution of him is not barred by limitations, he might 
validly refuse to furnish additional proof from which a jury might infer 
knowing support of seditious activity. As to when the statute of limitations 
begins to run on conspiracy, see United States v. Rosen, 174 F.2d 187 (2d Cir., 
1949). ) 

As to fear of an ill-founded perjury prosecution based on denial of mem- 
bership, see letter of Dean Paul Andrews to N. Y. Herald Tribune, Oct. 26, 1953. 
But Cf. Meltzer, Invoking the Fifth Amendment — Some Practical Considera- 
tions 9 BULLETIN oF THE ATomic SCIENTISTS 176 (1953). 

189 The privilege, of course, is personal and may not be invoked in behalf 
of others. If the witness is willing to testify about his own past activities but 
not willing to implicate others, he must claim the privilege regarding his 
own affairs or go to jail. This seems to be true even if the revelation of the 
names of associates tends further to incriminate by furnishing the names of 
potential prosecution witnesses, for the prior incriminating admission will be 
taken as “waiver” of the privilege as to further details. Rogers v. United 
States, 340 U.S. 367 (1951). Of course, if there exists a real danger of increas- 
ing the risk of prosecution, the fact that there is also present in the witness 
various other motivations, such as the desire to protect his friends and to pro- 
test, is immaterial. 
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printing and distribution of political tracts.!° Does the attempt to 
vindicate the principle of a free press tell us anything unfavorable 
about moral character?!! It is true that objections to pertinancy 
and scope of inquiry should not be asserted under the guise of the 
self-incrimination clause, but the acceptance of inept legal advice 
might be responsible for resort to the Fifth Amendment where rights 
under the First are felt to be in jeopardy.!®* One need not subscribe 
to the viewpoint expressed by our greatest living scientist to main- 
tain that persons of great worth and intellectual ability may feel 
today or tomorrow that the legislative power to investigate has been 
corrupted to the point where a show of civil disobedience is the 
last alternative in efforts to preserve free institutions.’ 
C. Due Process And Equal Protection 

But if the claim of privilege standing by itself is ambiguous 
with respect to the moral character of the claimant, it is even more 
so with respect to whether past or present membership in the Com- 
munist Party is involved. There is no need here to restate the argu- 
ments, pro and con, as to whether a known Communist should be 
employed by the state even as a washroom attendant; it must be 
assumed that such a discrimination eo nomine would be today uni- 





190 United States v. Rumley, 345 U.S. 41 (1952). In the case of Emspak v. 
United States, 203 F.2d 54 (D.C., 1952) the Supreme Court has recently 
agreed to review the question of whether Congress has the authority to com- 
pel disclosure of political views and affiliations —U.S.—, 74 S. Ct. 23 (1953). 

191To the extent that claiming the Fifth when the First Amendment is 
the actual ground is a misrepresentation, such conduct is morally question- 
able. To claim only the latter will probably result in a jail sentence. Barsky 
v. United States, 167 F.2d 241 (D.C., C.A., 1948). Moral courage might call 
for martyrdom, but a considerable body of legal opinion apparently supports 
the view that the privilege is not being misused when the intent is only to 
curb investigatory power felt to be unduly oppressive. See, e.g., Redlich and 
Franz, Does Silence Mean Guilt? 176 Nation 471, 476 (June 6, 1953); 
cf. Remarks of Professor Kalven in “The Use and Meaning of the Fifth Amend- 
ment,” U. of Chi. Round Table, No. 802, Aug. 23, 1953. In any event it can hard- 
ly be maintained that delinquency of this order of refinement threatens to im- 
pair “the discipline and efficiency of the public service.” 

192 See remarks of Professor Maggs at the “Round Table” discussion of 
“The Use and Meaning of the Fifth Amendment”: “The ordinary witness is not 
a lawyer. He does not have a lawyer at his side. He may have claimed the 
privilege (in response to the question as to present Communist affiliation). 
The committee may have permitted him to rest on the privilege though it ac- 
tually was not applicable. Even then, with the universities’ rule of thumb 
that present membership in the Communist Party does disqualify, each case 
should be investigated to see whether my rule of law really applies. (viz., 
that a proper claim of the privilege requires an inference that the witness is 
now a member of the Communist Party.)” op. cit. supra note 191. 

193 Open letter from Dr. Albert Einstein advising intellectuals to refuse 
to testify before Congressional investigating committees probing beliefs and 
affiliations. N.Y. Times, June 12, 1953, p. 1, col. 6. 








490 OHIO STATE LAW JOURNAL [Vol. 14 


versally upheld.'®* But if the statute creates an irrebuttable pre- 
sumption that anyone refusing to deny Communist membership is 
a member in fact, the reasonableness of such a coerced nexus may 
come in question under “due process.”!*> Once we accept the possi- 
bility that the non or ex-Communist may seek shelter under the 
privilege, to accept the statute we must approve the elimination 
from public service of actually loyal functionaries about whom 
there is only a suspicion of subversive designs. Whether it is “pat- 
ently arbitrary or discriminatory” for a state to so protect itself 
from subversion of its functions (and public disfavor for harboring 
“unfriendly witnesses”) cannot be answered with certainty. Even 
if discharge under taint of disloyalty is not technically punishment, 
a rule requiring such a deprivation of livelihood from a class of per- 
sons whose only distinguishing feature is the performance of a high- 
ly ambiguous act, consistent both with loyalty and disloyalty, is not 
immune from attack under the Fourteenth Amendment “due proc- 
ess” and “equal protection” clauses, simply because public hire is 
not “property.” The high court has never accorded carte blanche to 
any and all terms of public employment devised by state and na- 
tional governments and has in fact emphasized that “Congress could 
not enact a regulation providing that no Republican, Jew or Negro 
shall be appointed to federal office, or that no federal employee shall 
attend Mass or take any active part in missionary work.”!®* One’s 





194 Cases cited note 134 supra. These cases, however, do not involve dis- 
missals for Communist affiliation but the validity of loyalty oath requirements. 
If United States v. Lovett, 328 U.S. 303 (1946) is still good law, then depriva- 
tion of the right to follow one’s profession under an imputation of disloyalty is 
“punishment” which can only be inflicted by procedures satisfying due process. 
The text statement assumes a professing Communist Party member active in 
furthering the revolutionary aims of his group. Notice however the reasoning 
which must be employed to reach the ultimate finding of present disloyalty, 
even when it is assumed that only the guilty invoke the privilege: (1) Claim 
of privilege equals “knowing” membership in the Party at any time during 
the past period within the statute of limitations; (2) Such membership has 
continued up till the present; (3) Such present membership is equivalent to 
present and personal advocacy of forcible overthrow of the government (the 
ground for dismissal under the recent Hoffman Law). Cf. partial dissent of 
Mr. Justice Burton in Garner v. United States, 341 U.S. 716, 729: 

“It [the oath] leaves no room for a change of heart. It calls for more 
than a profession of present loyalty or promise of future attachment. It 
is not limited in retrospect to any period measured by reasonable rela- 
tion to the present.” 

195 Cf. Tot v. United States, 319 U.S. 463 (1943). 

196 Wieman v. Updegraff, 344 U.S. 183, 192 (1952). 

197 United Public Workers v. Mitchell, 330 U.S. 75, 100 (1947). In both 
the Wieman case, ibid, and Adler v. Board of Education, 342 U.S. 485 (1951) 
the Court expressly or tacitly rejected the argument that the fact of mem- 
bership alone disqualifies an employee. “Indiscriminate classification of in- 











1953] CRITIQUE OF ANTI-SUBVERSIVE LEGISLATION 491 


final assessment of the validity of the new Ohio statute will depend 
on a prophecy on where the judicial line will be drawn “at which 
freedom or ‘privilege’ begins to be qualified by duty or obliga- 
tion.”!°§ Few could find fault if the statute only created “a heavy 
burden of proof” of fitness to serve the state and laid upon each ap- 
pointing authority an “obligation to re-examine (an employee’s) 
qualifications” in the light of the display of a lack of candor. If, on 
the other hand, no hearings were contemplated whereat the claim- 
ant’s personal motivations could be explored, to constitute automatic 
grounds of discharge the coverage of the statute could be contracted 
to apply to situations where the shield of privilege violates a special 
duty, inhering in the nature of the particular office involved, to 
make full and voluntary disclosure touching official acts.!° There 
is really no urgent necessity to go the limit in such cases. If the Act 
is really aimed at ridding the public service and schools of subver- 
sives, and not solely intended to punish a non-conformist professor 
whose worst offense is incurring the displeasure of public opinion 
and hence casting suspicion in the patriotism of his employer, its 
purpose could be more justly realized by utilization of the clearly 
valid Hoffman Act? which specifies the new disloyalty “causes for 
removal.” There is no call to act on unsupported surmise when an 
employee fails to affirm or deny publicly that he is a Communist. 
The appropriate administrative official could examine the witness 





nocent with knowing activity must fall as an assertion of arbitrary power.’ 
Id. at 191. Under the Feinberg Law approved in Adler proof of knowing mem- 
bership in a subversive organization (so determined after notice and hear- 
ing) created only a rebuttable presumption of unfitness to teach. The pre- 
sumption under the Devine-Corrigan Law is conclusive of unfitness to hold 
any state job— garbage collector or head of the state police alike. 

198 Quotation from statement of March 24, 1953, issued by the Associa- 
tion of American Universities. 

199]t is certainly open to argue that a special duty of candor rests on 
university professors, and possibly teachers at all levels, concerning Commu- 
nist connections. Certainly intellectual integrity and honesty are only possible 
when the mind is free, and the free and unbiased pursuit of truth is im- 
possible for anyone under the Communist discipline. See Hook, Heresy,yes — 
Conspiracy, no, c. 11 (1953). In this sense, a faculty member’s thinking in 
relation to his field of study is as much an “official act” as the routine functions 
of the policeman — both in order to be effective have to be beyond suspicion of 
any incompatible commitments. But there the similarity ends. The pedagogue, 
having no duty to suppress crime, is answerable only to the university when 
his intellectual independence is put in question. Should he refuse to affirm or 
deny his subjection to some absolutism before his colleagues, they would be re- 
miss if they kept him. But his duty to aid law enforcement is no different from 
the average citizen’s. Hence, his claim of privilege before a congressional com- 
mittee, which has no proper interest in his academic integrity, is toto coelo 
different in its bearing on the obligations of teaching than a similar silence 
at a tenure hearing. 

200 See Section V, supra. 
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personally, inquiring into his present, recent, or pertinently past 
membership in, or submission to the discipline of, the Communist 
Party or other totalitarian organizations. A persistent refusal to 
answer the affiliation questions before the employer or a Civil Serv- 
ice Board would by itself satisfy the traditional ground of insubor- 
dination. 
D. Privileges and Immunities of National Citizenship 

There are some additional legal problems that may arise in the 
“vertical” federal hearing-state removal situation. The state officer 
or employee queried about Communist affiliation by a national court 
or committee knows that if he resorts to the Fifth Amendment privi- 
lege to refrain from incriminating himself under the Smith Act?®! 
he will forthwith lose his occupational status in his home state. Such 
a deterent operates effectively to deprive him of a possibly quite 
valuable “privilege” of national citizenship. Can the states make 
continued retention of public employment turn on the bare exercise 
of a constitutional privilege specifically guaranteed to all citizens? 
The Fourteenth amendment and implementing legislation denies 
the states the right to deprive a citizen of the United States of “a 
privilege or immunity arising out of the nature and essential char- 
acter of the national government and granted or secured by the Con- 
stitution of the United States.”*°? While the self-incrimination privi- 
lege in purely state proceedings is not such a “privilege or immunity 
of United States citizenship”? there is no reason to exclude from 
this category the Fifth amendment privilege which is invocable in 
federal proceedings.?°* As contrasted with qualifications for federal 
jury service and voting in elections for federal offices,2> both “fed- 
eral privileges,” the Constitution demands that no person (in a fed- 
eral hearing) shall be compelled to be a witness against himself. 
The present statute may be vulnerable as it is not aimed at the abuse 
of a constitutional right but makes the bare claim of privilege the 
ground for discharge. If it only treated such a claim as an eviden- 
tiary fact of appropriate weight going to the question of membership 
in a revolutionary or ‘totalitarian group, disentitling the employee 
to perform the functions of his office, it would constitute no “de- 





20162 Stat. 808, 18 U.S.C. § 2385 (1948). See Blau v. United States, 340 
US. 159 (1950). 

202 United States v. Cruikshank, 92 U.S. 542, 552 (1875). Civil redress at 
law or equity is provided by the Civil Rights Act, 17 Stat. 13 (1871), 8 
US.C.A. § 43 (1940). 

203 See Snowden v. Hughes, 321 U.S. 1, 11 (1943). 

204 See Note, 34 Ill. L. Rev. 989, 1001, at n. 18 (1940) for digest of cases 
recognizing various federal “privileges.” 

205 The federal statutes in these areas allow qualifications to vary from 
state to state. 36 Stat. 1164 (1911), 28 U.S.C.A. § 411 (1928) (federal jurors); 
U.S. Const. Art. I, § 2(1); U.S. Const. Amend. XV—16 Stat. 140 (1870), 8 
U.S.C.A. § 31 (1942) (voters in federal elections). ; 











1953] CRITIQUE OF ANTI-SUBVERSIVE LEGISLATION 493 


privation,” as the reprisal of discharge from employment would be 
attributable not to the bare exercise of a federal right but to the 
past or present conduct or associations of the employee.*”* 


Whether the blanket imposition of the duty to make truthful 
and candid answers to pertinent questions about Communist affili- 
ations is reasonable or not will ultimately depend on balancing the 
state interest sought to be protected, i.e. maintenance in the pub- 
lic’s mind of the integrity and good repute of state functions, and 
the public interest in preserving an accusatorial rather than inquisi- 
torial system of criminal justice in political trials.2°" If the beam is 
tipped in favor of present state interest it will probably be because 
the historic privilege has undergone a devaluation in relation to 
other fundamental civil liberties. It may well be that the privilege 
has outlived its usefulness, unduly hampering the efficient admin- 
istration of justice, and that we need no longer fear the establish- 
ment of inquisitorial agencies, like the hated English Court of Star 
Chamber, which can bring religious and political non-conformists 
within the penalties of the law by means of their own testimony. 
Yet others have argued, and not without cogency, that the events 
and atmosphere of today are dramatically and significantly parallel 
to those in which the privilege had its origin. 





206 See Bomar v. Keyes, 162 F. 2d 136 (2d Cir., 1947), Cert. den. 332 U.S. 
825 (1947). (Brooklyn high school teacher discharged for accepting federal jury 
service; complaint for damages against school board upheld). 

207 For discussion of the incidents of these two systems of criminal jus- 
tice, see Frankfurter, J., in Watts v. Indiana, 338 U.S. 49, 53 (1949). 

In such a weighing of competing values, the court would consider not 
only whether a rational connection existed between means and end, but the 
substantiality of the interest whose protection is sought (cf. Schneider v. State, 
308 U.S. 147, 161 (1939)), the limited scope of the abridgement (all public 
employees for whom the choice between retention of job and exercise of 
constitutional right is unreal), and the existence of reasonable alternatives 
which do not involve infringement of rights. Cf. American Communications 
Ass’n v. Douds, 339 U.S. 382,392 (1950). 








Alternative Methods of Appeal From 
Decisions of the Ohio Board of Tax Appeals 
Appison E. Dewry* 


The One Hundredth General Assembly has provided an al- 
ternative method of appealing from decisions of the Ohio Board 
of Tax Appeals. Amended House Bill No. 220, which became ef- 
fective October 2, 1953, amends Section 5717.04 (5611-2), Revised 
Code, to grant an alternative appeal from decisions of the Board of 
Tax Appeals to the Supreme Court or to the court of appeals for 
the county in which the property taxed is situate or in which 
the taxpayer resides. 

With respect to a corporate taxpayer, the bill provides that 
the appeal from the Board is to the Supreme Court or to the court 
of appeals for the county in which the property taxed is located, 
or the county of residence of the agent for service of process, tax 
notices or demands, or the county in which the corporation has 
its principal place of business. In all other instances, the proceed- 
ing to obtain such reversal, vacation or modification shall be by 
appeal to the Court of Appeals for Franklin County. 

The direct appeal to the Supreme Court from decisions of the 
Board of Tax Appeals which was in effect from 1941 until the ef- 
fective date of Amended House Bill No. 220, was a controversial 
provision. Criticism of the direct appeal to the Supreme Court 
was often made because of the sundry tax cases which were ap- 
pealed to the Court. On occasion, mention was made in a 
judicial opinion that many of the tax cases appealed to the Supreme 
Court presented primarily questions of fact.1 Disapproval was also 
voiced because the direct appeal forced the taxpayer to the ex- 
pense of presenting his case to the Supreme Court. Agitation for 
a change of the direct appeal provision was reflected by the intro- 
ducing in the Ninety-ninth General Assembly of House Bill No. 
384, which would have amended Section 5611-2, General Code, to 
provide that proceedings to obtain reversal, vacation or modifi- 
cation of the decisions of the Board of Tax Appeals should be by 
appeal to the court of appeals for the county in which the property 
taxed is situated, or in which the taxpayer resided. This legislation 
was not enacted. 

Apparently, the One Hundredth General Assembly felt that 


* Chief, Legal Division, Ohio Department of Taxation. 

1 Mead Corporation v. Glander, 153 Ohio St. 539, 93 N. E. 2d 19 (1950). 
At page 539, the Court stated: “This is another of the cases coming from 
the Board of Tax Appeals in which, under existing statutes, this court is 
called up to assume the role of a second administrative board of review and is 
required to pass largely on questions of fact.” 
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the importance of tax cases justified the retention of the direct 
appeal to the Supreme Court from decisions of the Board of Tax 
Appeals, but that the taxpayer should be given a choice between 
an appeal to the Supreme Court or to an appropriate court of ap- 
peals. The provisions of Section 5717.04 Revised Code, in contrast 
with former Section 5611-2, General Code, permit a taxpayer to 
obtain judicial review of his tax case nearer his residence or center 
of business operations, for the alternative appeal may be taken to 
the court of appeals for the county in which the property taxed is 
situate or in which the taxpayer resides. For a corporate taxpayer, 
the appeal may be taken to the court of appeals in the county 
where the property taxed is situate, or the county of residence of 
the process agent, or the county in which the corporation has 
its principal place of business. 

The evolution of judicial review of tax assessments in Ohio 
has taken the following pattern. Prior to 1939 the tax determina- 
tions of the then Tax Commission were appealable to the various 
common pleas courts.” From 1910 to 1939, the Ohio tax laws were 
administered by a Tax Commission which consisted for a time of 
three members and later four members. In 1939, the Tax Commis- 
sion was abolished by the General Assembly and there was created 
the present Department of Taxation composed of a single Tax 
Commissioner and a three-member Board of Tax Appeals. All 
of the functions, powers, and duties which the law vested in the 
old Tax Commission were transferred to the Department of Taxa- 
tion. However, the General Assembly separated the administra- 
tive and quasi-judicial functions by providing that final determina- 
tions of the Tax Commissioner were to be reviewed by the Board 
of Tax Appeals. Final determinations of the Tax Commissioner 
were made appealable first to the Board of Tax Appeals and then, 
as of right, directly to the Supreme Court of Ohio.’ 

The provision for an alternative appeal from decisions of the 
Board of Tax Appeals, either to an appropriate court of appeals 
or to the Supreme Court, presented certain problems in the draft- 
ing of Amended House Bill No. 220. One possible complication 
with respect to the alternative appeal method was created because 
of the conceivable situation where the taxpayer or other specified 
person‘ would choose one method of appeal initially and then dur- 
ing the thirty-day appeal period change his mind and follow the 
alternative method. Then, too, the question arose as to what the 
situation would be when either the Tax Commissioner or the tax- 
payer decided to file a cross appeal. Many times in tax cases there 





2 Section 5611-2, General Code, as amended in 116 Ohio Law 123. 
3 Omio Gen. Cone, §§ 5611, 5611-1, and 5611-2. 
4 Onto Rev. Cone, § 5717.04. 
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are various points at issue in the litigation. The taxpayer may 
appeal from the decision of the Board of Tax Appeals on some 
issue or issues decided adversely to him and the Tax Commissioner 
may file a cross appeal on issues resolved in favor of the taxpayer.° 
In other instances the cross appeal has been taken by the taxpayer.® 

In order to obviate these complications referred to, the Senate 
Judiciary Committee? amended the bill® by setting forth the tradi- 
tional principle that the court in which notice of appeal is first filed 
shall have exclusive jurisdiction of the appeal. Another amend- 
ment made by the Senate Judiciary Committee was necessitated 
because of the use of the term “taxpayer” in Amended House Bill 
No. 220. Since the bill refers to the term “taxpayer” in prescribing 
in what appropriate court of appeals the appeal may be brought 
if the taxpayer or other proper person desires not to appeal direct- 
ly to the Supreme Court, the question was raised as to whether 
such term was adequately inclusive. 

Section 5711.01 (5366), Revised Code, provides that the term 
“taxpayer” excludes all financial institutions, dealers in intangibles 
or public utilities as so defined in Title LVII, Revised Code, except 
to the extent they may be required to file returns as fiduciaries. 
Hence, in order to insure that financial institutions, dealers in in- 
tangibles and public utilities were included within the term “tax- 
payer” for appeal purposes, the Senate Judiciary Committee pro- 
vided that any person required to return any property for taxation 
was a taxpayer under Section 5717.04, Revised Code. 

Identical procedural requirements are set forth in Amended 
House Bill No. 220 for perfecting an appeal from a decision of the 
Board of Tax Appeals either to the appropriate court of appeals 
or to the Supreme Court. The procedural requisites of Section 
5717.04, Revised Code, are jurisdictional, for the Supreme Court 
has held that where a statute confers the right of appeal, adherence 
to the conditions thereby imposed is essential to the enjoyment 
of the right conferred.®, 

The General Assembly, in enacting Amended House Bill No. 
220, prudently provided that the scope of judicial review of de- 
cisions of the Board of Tax Appeals would be the same whether 
the appeal was taken to a court of appeals or directly to the Su- 
preme Court. In this respect, the bill provides: 

If upon hearing and consideration of such record and evi- 





5 Fyr-Fyter Co. v. Glander, 150 Ohio St. 118, 80 N. E. 2d 776 (1948). 

6C. F. Kettering, Inc., v. Glander, 155 Ohio St. 356, 98 N. E. 2d 793 (1951). 

7 Senate Journal, p. 4, May 28, 1953. 

8 Amended House Bill No. 220. 

9 American Restaurant & Lunch Co. v. Evatt, 147 Ohio St. 147, 70 N. E. 
2d 93 (1946). See also Oliver v. Evatt, 144 Ohio St. 231, 58 N. E. 2d 381 (1944); 
Kenny v. Evatt, 144 Ohio St. 369, 59 N. E. 2d 47 (1945). 
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dence the court decides that the decision of the board ap- 
pealed from is reasonable and lawful it shall affirm the 
same, but if the court decides that such decision of the 
board is unreasonable or unlawful, the court shall reverse 
and vacate the decision or modify it and enter final judg- 
ment in accordance with such modification. 


Prior to the enactment of Amended House Bill No. 220, Section 
5611-2, General Code, provided, and the Supreme Court so inter- 
preted the statute to mean, that the court could reverse, vacate, or 
modify the decision of the Board only when the court was of the 
opinion that such decision was unreasonable or unlawful.'® It would 
seem that the One Hundredth General Assembly, as well as past 
General Assemblies, has felt that only a limited judicial review 
of decisions of the Board of Tax Appeals is necessary because of the 
provision in Section 5717.02 (5611), Revised Code, for a de novo 
hearing before the Board. The Supreme Court held that a full ad- 
ministrative appeal from an order of the Tax Commissioner to the 
Board of Appeals was contemplated by Sections 5611 and 5611-1, 
General Code.'! The court has further announced that the rule 
usually applied by the courts that the action of a public officer 
within the limits of the jurisdiction conferred by law is presumed to 
be valid and in good faith, is not applicable in an appeal from the 
Tax Commissioner to the Board of Tax Appeals.!* The Supreme 
Court has also held that, although the Board of Tax Appeals exer- 
cises quasi-judicial functions, it is an administrative body.'* 

Because of the proyisions of the statute,’ which, prior to the 
enactment of Amended House Bill No. 220, provided that the Su- 
preme Court could reverse the Board of Tax Appeals only if the 
Court found such decision unreasonable or unlawful, the Supreme 
Court has taken the view that the General Assembly intended to 
import good faith and verity to the decisions of the Board of Tax 
Appeals.'® The provision, therefore, in Amended House Bill No. 220, 
for a limited judicial review of decisions of the Board of Tax Ap- 
peals by either the appropriate court of appeals or the Supreme 
Court, is consistent with prior legislative provision and judicial 
interpretation thereof. Thus, the General Assembly has provided 
for the same type or scope of judicial review irrespective of wheth- 
er the appeal is taken directly to the Supreme Court or in the 
alternative to an appropriate court of appeals. 

If the taxpayer or any other proper party chooses to appeal to 





10 Clark v. Glander, 151 Ohio St. 229, 85 N. E. 2d 291 (1949). 
11 Bloch v. Glander, 151 Ohio St. 381, 86 N. E. 2d 318 (1949). 
12 Ibid. 

13 Ibid. 

14 Onto Gen. Cone, § 5611-2. 

15 Bloch v. Glander, supra, note 11. 
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an appropriate court of appeals, any further appeal to the Supreme 
Court will be on questions of law only. Amended House Bill No. 
220 provides that any party to the appeal shall have the right to 
appeal from the judgment of the court of appeals on questions of 
law, as in other cases. If the alternative method of appealing to the 
appropriate court of appeals from a decision of the Board is chosen, 
the appellant may take an appeal to the Supreme Court from the 
decision of the court of appeals only in accordance with Section 
2505.28 (12223-28, Revised Code. Section 2595.29 (12223-29), Re- 
vised Code, provides that, except as to the judgment or final order 
of the court of appeals, or a judge thereof, in cases involving ques- 
tions under the Constitution of the United States, or of this state, 
and in cases which originated in the court of appeals and except 
as to proceedings of administrative officers as may be provided by 
law, no appeal shall be filed in the Supreme Court in cases over 
which it has jurisdiction without its leave, or that of a judge there- 
of. Undoubtedly the provisions of Section 2505.29, Revised Code, 
which require leave of the Supreme Court to appeal from a de- 
cision of the appropriate court of appeals except in certain cases, 
will be given due consideration before the taxpayer or any proper 
party decides to appeal from a decision of the Board of Tax Ap- 
peals to an appropriate court of appeals, rather than to the Supreme 
Court as of right. 

An interesting aspect of the alternative appeals now provided 
from decisions of the Board of Tax Appeals relates to cases involv- 
ing questions under the Ohio Constitution. The application for 
exemption of the Cincinnati Metropolitan Housing Authority’® is 
illustrative of the situation where cases involving constitutional 
questions are appealed directly to the Supreme Court from a de- 
cision of the Board of Tax Appeals. In that case, the Court was 
confronted with the question as to whether Sections 5356 and 1078- 
36, General Code, declaring property of housing authorities to be 
public property and exempt from taxation, were violative of Sec- 
tion 2, Article XII of the Ohio Constitution. In a per curiam opin- 
ion, it was stated that although a majority of the members of the 
Court were of the opinion that Sections 5356 and 1078-36, General 
Code, were unconstitutional, two members of the Court did not 
concur in that view. The property in question was held to be ex- 
empt from taxation under the referred to statutory provisions, be- 
cause five members of the Supreme Court may not declare a 
statute unconstitutional since Section 2, Article IV of the Consti- 
tution provides no law shall be held unconstitutional by the Su- 
preme Court without the concurrence of at least all but one of the 
judges, except in the affirmance of a judgment of a court of ap- 





16 155 Ohio St. 590, 99 N. E. 2d 761 (1951). 
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peals declaring a law unconstitutional and void. 

Thus, when a direct appeal is taken to the Supreme Court from 
a decision of the Board of Tax Appeals involving a constitutional 
question, a statute may not be declared unconstitutional without 
the concurrence of at least all but one of the judges of the Supreme 
Court. If, however, the appeal from a decision of the Board is taken 
to the appropriate court of appeals and such court declares a 
statute unconstitutional, then in the appeal as of right to the Su- 
preme Court from the decision of the court of appeals, the Supreme 
Court may, by a majority of its members,'’ affirm the judgment of 
the court of appeals declaring the law unconstitutional and void. 
When the constitutionality of a statute is upheld by a court of 
appeals, six judges of the Supreme Court are required to hold the 
law violative of the Constitution.'® 





17 On10 Const. Art. IV, § 2, also provides in part that: “Whenever the 
judges of the supreme court shall be equally divided in opinion as to the 
merits of any case before them and are unable for that reason to agree up- 
on a judgment that fact shall be entered upon the record and such entry 
shall be held to constitute an affirmance of the judgment of the court below.” 

18 Barker v. Akron, 98 Ohio St. 446, 121 N. E. 646 (1918). 








The New Limited Prudent-Man Rule in Ohio 


BY CHARLES F’. JOHNSTON* 


On August 7, 1953, over the veto of Governor Lausche, the 
Ohio General Assembly passed Amended House Bill No. 138 which 
will permit fiduciaries to invest 35% of trust funds in securities 
other than those provided for in the so-called “legal” list in Sec- 
tion 2109.37 of the Ohio Revised Code.’ The new law, effective 
November 7, 1953, represents a very limited acceptance of the 
Prudent-Man Rule in Ohio. 

Since the inception of the modern trust into our society, there 
has always been the open question as to the proper investment 
selections for a trust corpus. Since a trustee was generally under 
a duty to make the trust property productive while conserving the 
principal, the trustee faced the task of combining “safety” with 
“income” in the same investment. After a period of liberality in 
trust investments, necessitated by the need of capital in early 
American business, the states caused the forms of investment to 
crystallize in governmental bonds and real estate mortgages. By 
1900, the vast majority of states were legal list states following the 
so-called New York rule which permitted fiduciaries to invest 
only in securities prescribed by statute. Often such statutes did 
not allow investments in corporate securities. The role of a trustee 
during this era was mainly that of a conservator of principal.” 

With the growth and expansion of our nation since 1900, the 
size of trust assets has grown to high figures and has called for 
a revaluation of trust investments in the light of a modern econ- 
omy. Since 1937, there has been a rapid change by most states from 
the legal list to the “Massaschusetts” or “Prudent-Man Rule” for 
fiduciary investments. Under this rule, the trustee is bound by no 
list of investments and may invest in corporate stocks and bonds 
as long as it is a prudent investment. Prior to 1940, only nine 
states followed the Prudent-Man Rule; now about 32 states have a 
similar rule in operation.* Even New York, which has been con- 
servative since the days of King v. Talbot,* has accepted a modified 





* Member of the Editorial Board, Ohio State Law Journal, The Ohio State 
University. 

1QOunto Rev. Cope § 2109.371. 

2 Shattuck, The Development of the Prudent Man Rule for Fiduciary In- 
vestment in the United States in the Twentieth Century, 12 Onto Sr. L. J. 
491 (1951). 

3 Ibid; see also Torrance, Legal Background, Trends, and Recent Develop- 
ments in the Investment of Trust Funds, 17 Law anp Contemp. Pros. 128 (1952). 

440 N.Y. 76 (1869). 
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35% Prudent-Man Rule in 1950.5 During the depression, states with 
legal lists fared no better than those with the Prudent-Man Rule 
since municipal obligations and real estate mortgages held up no 
better than equity securities. As stated in Harvard College v. 
Amory,® the capital is always a hazard. 

Since World War II, the cry by fiduciaries for further avenues 
of investment forced most states to adopt the Prudent-Man Rule 
or to widen “legal” lists to the breaking point. Funds caught in 
legal list investments during the last 15 years have returned much 
lower income and growth than in Prudent-Man Rule states because 
of the inability of the trustee to balance a portfolio with invest- 
ments in corporate stocks. In recognition of this handicap, almost 
all trust indentures today contain clauses giving the trustee dis- 
cretionary investment powers. Advocates of the rule feel that they 
have better opportunity for diversification, more income yield, 
more flexibility, and better ability to change investments with 
economic conditions. 


Governor Lausche and other opponents of the Prudent-Man 
Rule feel that though stocks produce greater income, there is a cor- 
responding insecurity in the investment which is overlooked in 
boom periods.? They also feel that there is no need for the rule 
under legal lists, since a settlor can provide for non-legal in- 
vestments by expressing such intention in the trust agreement. 

The duty of a trustee under the Prudent-Man Rule is best 
exemplified by the classic statement from Harvard College v. 
Amory: ® 

All that can be required of a trustee to invest, is, that he 

shall conduct himself faithfully and exercise sound dis- 

cretion. He is to observe how men of prudence, discretion, 
and intelligence manage their own affairs, not in regard to 
speculation, but in regard to the permanent disposition 


of their funds, considering the probable income, as well as 

the probable safety of the capital to be invested. 
Generally, he is under a duty to combine safety with productivity, 
to avoid speculation, to diversify the risk, to exclude his selfish in- 
terest, and to turn to a court of equity for advice if needed.® In 
states that have recently accepted the Prudent-Man Rule, fiduci- 
aries have realized that with the greater freedom in investments, 





5.N.Y. Pers. Prop. Law § 21 (1). 

69 Pick. (Mass.) 446 (1830). 

7 Senate Journal, 100th General Assembly, August 7, 1953 p. 1. 

89 Pick. (Mass.) 446, 461 (1830). 

93 Bocert, Trust AND TRUSTEES, §611 et seq.; see also a collection of 
authorities upon the operation of the Massachusetts Prudent Man Rule given 
by Mayo A. Shattuck in 25 B.U.L. Rev. 307 (1945) and 12 Onto Sr. LJ. 509 
(1951). 
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they face greater pitfalls and have, therefore, been cautious in using 
their new discretion.’° 

For many years in Ohio, the rule has been that a trustee is 
without authority to place the funds in other than legal list in- 
vestments, except where a trustee is given discretion as to choice 
of investments or is given definite instructions to place them in 
non-legal investments by the trust instrument.’ The legal list in 
Ohio has generally consisted of various types of governmental ob- 
ligations and bonds, bonds issued under various Federal home loan 
acts, and first mortgages on real estate.!* The Ohio legal list was 
under considerable attack during the last decade and a limited 
Prudent-Man Rule bill was passed in 1950 but vetoed by Gov- 
ernor Lausche. 


The new law, Section 2109.371 of the Ohio Revised Code, will 
allow trustees, administrators, executors, and guardians, other 
than guardians bound by the Uniform Veterans’ Guardianship 
Act,'* to invest in stocks, bonds, debentures, notes, equipment trust 
obligations, or other evidences of indebtedness of a corporation 
organized and existing under the laws of the United States, Dis- 
trict of Columbia, or of any state of the United States and in certain 
governmental obligations not eligible under the “legal” list up to 
a limit of 35% of the aggregate market value of the trust fund." 
Once the 35% is determined, the fiduciary need not sell because 
of a change in relative market value of such investments either in 
legals or non-legals. An executor or administrator must obtain the 
approval of a court for such investments in absence of permission in 
the instrument creating the trust. The new law does not affect 
the right of a fiduciary to retain investments in non-legals received 
by him in the creation of the trust, though such non-legals will 
necessarily be required to be computed in determining the 35% 
limit.'* 


The investment should be made in such securities “provided 
the same may be lawfully sold in Ohio” and as “would be acquired 
by prudent men of discretion and intelligence in such matters 
seeking a reasonable income and the preservation of their capital.” 





10 MacNeill, How New York Trustees Invest under Modified Prudent- 
Man Rule, 9% Trusts & Esrates 432 (1951); and Torrance, Investing Under 
Prudent Man Rule, 91 Trusts & Estates 838 (1952). 

11 Home Saving & Loan Co. v. Strain, 130 Ohio St. 53, 196 N.E. 770, 99 
A.L.R. 903 (1935). 

12 Former Onto Gen. Cove § 10506-41. 

13 Onto Rev. Cone §§ 5905.01 to 5905.19 inclusive. 

14 See Sater, Liberalization of Ohio’s Legal List for Fiduciary Investment: 
“Prudent Man” Standard Engrafted, 26 Oxnto Bar 749 (1953), for a more ex- 
tensive discussion of investments under the new statute. 

15 Onto Rev. Cone § 2109.38. 
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Though “lawfully sold in Ohio” probably refers to securities ex- 
empted or registered under the Ohio “Blue Sky” laws,!* the lan- 
guage could stand to be more explicit as in the New York law." 

The new law also allows investment in securities of any open- 
end and closed-end management type investment trust company 
within the 35% limitation. Such a clause has been recently added 
by Mayo A. Shattuck to the Model Prudent-Man Rule Statute and 
passed in a few states.’* For small trusts such investments have 
been advised for diversification of the risk. Though such statu- 
tory authorization would probably not be needed under discre- 
tionary clauses or the Prudent-Man Rule, most fiduciaries favor 
such statutory permission to delegate their authority to trust com- 
panies.'® 


Though the new law provides for investment trusts, it fails to 
provide for the increasingly popular common trust fund which 
has been valid in Ohio since 1943.°° Though such funds are in their 
infancy in Ohio and there is no case law on the subject, most states 
which have a modified Prudent-Man Rule like New York and New 
Jersey have had to correlate the two statutes.*! In computing the 
35% which a trustee may invest under the New York law, the 
trustee should exclude the value of any investment made in a legal 
common trust fund. If the use of the legal common fund trust does 
take place in Ohio, the statutes should be correlated or clarified 
in the future. Such difficulties as correlation with common trust 
funds, difficulties in valuation, and restrictions on diversification 
have lead to attacks on the limited Prudent-Man Rule.** 


Unless the trust instrument limited the trustee to legals at the 
time the trust was created, changes in investment statutes are 
valid to previously created trusts.*4 The courts of New York have 
tended to be liberal in extending the provisions of their new statute 
to existing trusts which are silent as to investments while to the 





16 Onto Rev. Cone §§ 1707.01 to 1707.99 inclusive. 

17. N.Y. Pers. Law § 21 (1). 

18N.H. Laws 1949, c.134; Me. Laws 1951, c.24; Wasx. Laws 1951, c.218. 

19In re Estate of Rees, 53 Ohio L.Abs. 385, 85 N.E.2d 563 (1949); Steven- 
son, Investment Company Shares, 89 Trusts & Estates 228 (1950). 

20 Onto Rev. Cope §§ 1117.01 to 1117.07, inclusive. 

21. N.Y. Pers. Prop. Law § 21; N.Y. Bank Law § 100(c); N.J.S.A. § 17:9A-36 
et seq. 

22In re Prime’s Will, 107 N.Y.S2d 19, 200 Misc. 410 (1951). 

23 Shattuck, the Fallacies of a Modified Prudent-Man Rule, 89 Trusts & 
EstaTes 848 (1950). 

24 Ritchie v. Farrelly, 16 N.J. Super. 214, 84 A.2d 468 (1952); In re Jones’ 
Will, 221 Minn. 524, 22 N.W.2d 633 (1946); and Reiner v. Fidelity Union Trust 
Co., 126 N.J. Eq. 78, 8 A.2d 175 (1939), rev’d. on other grounds, 127 N.J. Eq. 
377, 13 A.2d 291 (1940). 
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contrary have been strict in extending it to trusts with special in- 
vestment provisions.”5 


The new Ohio law is definitely a welcomed step forward, but 
was taken with great conservatism. Since the fiduciary is still 
bound to a legal list, the new law is only a liberal extension of the 
old legal list to new securities and not a true Prudent-Man Rule. 
As in other states, the new discretion probably will be taken with 
caution, and, if good times persist, there undoubtedly will be new 
efforts to pass a 100% Prudent-Man Rule in Ohio. 





25 Torrance, see footnote 10, supra. 











Index — Digest of 
The 1953 Ohio General Assembly 


Accwents — filing of reports under financial responsibility law. 


This act requires the registrar of motor vehicles to furnish a 
copy of the report required to be filed by a person involved in an 
accident under sections 4509.01 to 4509.78, inclusive, of the Revised 
Code to any person claiming to have been injured or damaged in a 
motor vehicle accident, upon the payment of a fee of one dollar. 
The act also requires every law enforcement officer investigating 
an automobile accident to file a report with the Director of High- 
ways and with the Director of Highway Safety to be used for statis- 
tical and safety studies. Such reports may not be used as evidence 
in any trial, civil or criminal, arising out of the accident. [Amended 
Substitute Senate Bill No. 230, effective date October 15, 1953, 
Outo Rev. Cope §§ 4509.04, 4509.07 and 4509.10 (amended) and §§ 
5502.11 and 5502.12 (enacted) .] 


AcciDENTS, Highway — increase in hospital expense payments. 
See Highway Accidents, this index. 


ADMINISTRATIVE ProcepyuRE Act — renewal of expired licenses. 


The failure of any agency to hold an adjudication hearing be- 
fore the expiration of a license shall not terminate the request for 
a hearing and shall not invalidate any order entered by the agency 
after holding the hearing. If during or after such hearing but before 
the issuance of an order the existing license shall expire the adju- 
dicatory agency shall in its order in favor of the affected party pro- 
vide that the licensing authority shall renew the license upon pay- 
ment of the fee prescribed by law for the renewal of the license. 

The expiration of the license involved in an appeal shall not 
affect the appeal. If during an appeal the existing license shall ex- 
pire the court in its order in favor of an aggrieved person shall 
order the agency to renew the license upon payment of the required 
fee. [Amended House Bill No. 754, effective date October 2, 1953, 
Onto Rev. Cope §§ 119.091 and 119.121 (enacted) .] 


ADMINISTRATIVE ProcepuRE Act — state agencies may appeal from 
adverse common pleas decisions. 
See Appeals, this index. 
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ADVERTISEMENT — not needed in contracts for public construction 
not exceeding one thousand dollars. 

When the estimated cost of a public building, bridge, or bridge 
substructure, or of making an addition or repair, does not exceed 
one thousand dollars, it may be let at private contract without pub- 
lication or notice. The maximum was two hundred dollars and some 
notice was required prior to the amendment. [Amended House Bill 
No. 156, effective date October 2, 1953, Onto Rev. Cope § 153.42 
(amended) and § 153.41 (repealed) .] 


AGENCIES, STATE — may appeal judgments of common pleas courts. 
See Appeals, this index. 


AGRICULTURAL SOCIETIES — must be certified to receive contribu- 
tions. 

No money shall be appropriated to or for the use of any county 
or independent agricultural society unless the Director of Agricul- 
ture has certified to the board of county commissioners that the 
society is complying with all laws, rules, and regulations governing 
the operation of county or independent agricultural societies. 
[Amended House Bill No. 548, effective date October 21, 1953, 
Outro Rev. Cope §§ 1711.15, 1711.17, and 1711.22 (amended).] 


Aw For Tue Acep — benefits increased. 

No person is eligible for aid for the aged benefits if his income 
from all sources, except aid payments, exceed nine hundred sixty 
dollars a year. Formerly seven hundred twenty dollars was the 
maximum. The division of aid for the aged shall review annually 
aid payments and adjust standards in accordance with current 
living costs. , 

In addition the act increases the maximum old age benefits 
from sixty to sixty-five dollars a month. [Amended Substitute 
House Bill No. 814, effective date October 26, 1953, Onto Rev. Cove 
§§ 5105.05 and 5105.07 (amended) .] 


Aw For THe Acep — division’s lien attaches only to property spec- 
ifically described in the certificate. 

When the certificate describing real estate owned by a recip- 
ient of aid for the aged or his spouse is filed with the division of 
aid for the aged, the division shall file the certificate, or a certified 
copy, with the county recorder in every county in which such de- 
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scribed real property is situated. From the time of such filing with 
the county recorder a lien attaches to the property described in the 
certificate for all amounts of aid which thereafter are paid. 
[Amended Senate Bill No. 345, effective date October 21, 1953, 
Onto Rev. Cope § 5105.24 (amended).] 


Aw To Tue Biinp — increased benefits. 

This act increases the maximum benefits for blind persons 
entitled to aid under sections 333.01 to 333.11, inclusive, of the 
Revised Code, from sixty dollars a month to sixty-five dollars a 
month. [Amended Senate Bill No. 87, effective date October 21, 
1953, Onto Rev. Cope § 333.03 (amended) .] 


APIARIEs — bee inspection rotary fund is made permanent. 

The “bee inspection rotary fund” established September 7, 
1951 and to continue until July 1, 1953 is made permanent by this 
act. [Amended House Bill No. 141, effective date October 2, 1953, 
Ounto Rev. Cope § 909.15 (amended) .] 


APPEALS — state agencies may appeal judgments of common pleas 
courts. 

This act permits a state agency to appeal from the judgments 
of common pleas courts under the administrative procedure act. 
In addition, in the event a suspension of an agency’s order is granted 
pending a review by the court, such suspension of the agency’s 
order shall not be vacated in the event an appeal is taken from the 
judgment of the court. [Amended Senate Bill No. 342, effective 
date October 21, 1953, Onto Rev. Cope § 119.12 (amended). See 
comment on this act, Part 1, page 408, supra.] 


APPRAISERS F'EES — may be charged against the estate. 

This act amends section 2115.06 of the Revised Code so as to 
expressly permit the fees of court appointed appraisers of a dece- 
dent’s estate to be charged against the estate as part of the costs 
of the probate proceeding. [Senate Bill No. 109, effective date Oc- 
tober 2, 1953, Onto Rev. Cope § 2115.06 (amended).] 


Armory — maximum amont to be expended by the state for the 
building or purchase of. 
The maximum amount to be expended by the state for the 
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building or purchase of any armory is increased from one hundred 
fifty thousand to two hundred thousand dollars for one organiza- 
tion and from fifty thousand to sixty thousand dollars for each 
additional organized milita unit for which quarters are to be pro- 
vided in each armory. [Amended House Bill No. 53, effective date 
October 2, 1953, O10 Rev. Cope § 5911.06 (amended).] 


ATToRNEY GENERAL —to study narcotic laws and enforcement. 

The Attorney General is authorized to make a study of the 
existing provisions of law relating to the control of narcotics and 
their use. For such study he may employ such assistants as he 
requires. The Attorney General shall make a report of his findings 
and recommendations to the Governor and the General Assembly 
on or before July 31, 1954. [Amended Senate Bill No. 33, effective 
date July 10, 1953.] 


Avupitor Or StaTtE— compensation and expenses of state exam- 
iners chargeable to the various taxing districts. 

The total amount of compensation paid state examiners, of the 
bureau of inspection and supervision of public offices, their ex- 
penses, and the cost of typing reports shall be borne by the taxing 
districts to which such state examiners are so assigned, except the 
annual vacation and sick leave of state examiners and typists shall 
be financed from the general revenue fund of the state through 
biennial appropriations by the General Assembly. 

The chief inspector and supervisor of public offices and the 
deputy inspectors and supervisors shall not appoint more than two 
hundred seventy-five state examiners for assignment to municipal, 
county, township, and school taxing districts during any one month. 
[Amended Substitute House Bill No. 705, effective date October 2, 
1953, Onto Rev. Cong § 117.15 (amended) and § 117.16 (enacted) .]} 


AupiTor oF STATE — may audit books of the Ohio Turnpike Com- 
mission. 

The Auditor of State may audit not more than once each year 
the accounts and transactions of the Ohio Turnpike Commission 
and make an inventory of money, bonds, and other property in its 
possession. [Amended Substitute House Bill No. 626, effective date 
October 16, 1953, Onto Rev. Cope § 115.51 (enacted) .] 


AupIToR oF STATE— state examiners to be reimbursed for travel 
expenses. 
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Each state examiner of the bureau of inspection and supervision 
of public offices shall be reimbursed for travel, including meals, 
hotels, and other actual and necessary expenses when traveling 
on official business and away from his headquarters or the place 
of his principal assignment, in the manner and at the same rates as 
are provided by the rules and regulations of the department of 
finance governing travel. Heretofore, the examiners were allowed 
an allowance of two dollars per day in lieu of personal maintenance 
expenses, when away from home or the place of his principal as- 
signment. [Substitute House Bill No. 706, effective date October 2, 
1953, Onto Rev. Cope § 117.02 (amended) .] 


AUTOMOBILE REGISTRATION Funp — reallocation of receipts. 
See Motor Vehicles, this index. 


AxLE — definition of. 

This act defines the word “axle” as used in sections 5577.01 
to 5577.14, inclusive of the Revised Code as one or more load- 
carrying wheels mounted in a single transverse vertical plane. It 
defines the phrase “spacing between axles” as the distance between 
any two successive such planes. [Amended Senate Bill No. 333, ef- 
fective date October 23, 1953, Onto Rev. Cope § 5577.01 (amend- 
ed).] 


Ax Le Mite — highway use tax enacted. 
See Taxes, this index. 


BastTarDy PRocEEDINGS — appointment of a referee. 

The act enables the juvenile judge to appoint a referee to ex- 
amine the complainant in a bastardy proceeding, provided no ob- 
jections are raised by the parties or counsel. Upon a plea of guilty 
the referee may make adjudications and orders subject to the ap- 
proval of the court. [Amended House Bill No. 25, effective date 
October 2, 1953, Onto Rev. Cope §§ 3111.04, 3111.05, 3111.06, 3111.07 
3111.15, and 3111.17 (amended).] 


Beppinc MATERIAL — inspection and regulation. 

This act makes several changes in the law regarding the inspec- 
tion and supervision of bedding material. It provides that the Direc- 
tor of Industrial Relations may issue a license to registrants in lieu 
of requiring the use of adhesive stamps. It provides for a $50,000 
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reserve operating fund for the division of bedding inspection before 
any funds are transferred to the general revenue fund. Inspectors 
are given authority to place articles of bedding “off sale” if sections 
3713.01 to 3713.11, inclusive, of the Revised Code are violated. 
Persons failing to appear in a court of record to answer a charge 
of violation of section 3713.09 of the Revised Code shall have their 
registration revoked by the Director of Industrial Relations. In addi- 
tion, the act makes several changes in definitions and language. 
[Amended Senate Bill No. 156, effective date October 2, 1953, 
Onto Rev. Cone §§ 3713.01, 3713.02, 3713.03, 3713.05, 3713.06, 3713.08, 
and 3713.09 (amended).] 


Boarps Or Epucation — financial assistance to, increased. 

This act increases the amount of state financial assistance 
allowed boards of education by increasing the amount per pupil of 
the various classifications. It also requires each school district to 
set up a membership record by grades showing certain information 
for each pupil enrolled and to keep the record intact for five years. 
The minimum salary for certain classes of teachers is also increased 
by this act. [Amended Substitute Senate Bill No. 23, effective date 
January 1, 1954, Onto Rev. Copnz §§ 3317.02, 3317.04, 3317.05, and 
3317.06 (amended) and § 3317.021 (enacted).] 


Boarp Or Tax AppEALS — taxpayer may appeal to the court of 
appeals. 

The act permits a taxpayer to appeal to a court of appeals from 
an adverse decision of the Board of Tax Appeals. Formerly the 
taxpayer had to appeal directly to the Supreme Court. [Amended 
House Bill No. 220, effective date October 2, 1953, On10 Rev. Copre 
§ 5717.04 (amended). See comment on this act, Part 1, page 494, 
supra. } ' 


Boat Docks — fees. 

An annual fee of three dollars is charged to the owner of land 
adjacent to and having a dock extending over Buckeye Lake, 
Indian Lake, Lake St. Marys, Portage Lakes, or Lake Loramie. If 
such owner has more than one boat regularly moored at such dock, 
he shall pay a fee of one dollar for each additional boat. [Amended 
Senate Bill No. 207, effective date October 19, 1953, Onto Rev. Cope 
§ 1541.22 (amended).] 


Bonps — issue of for permanent improvements by a political sub- 
division. 
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Bonds heretofore or hereafter authorized by the electors to pay 
for permanent improvements and which are not payable in whole or 
in part from special assessments may be issued upon the declaration 
by the taxing authority of the necessity to issue such bonds and 
prior to the institution or completion of any proceedings required 
by any provision of law (Uniform Bond Act) to authorize the 
making of the improvement or the expenditure of the proceeds of 
the bonds. [Amended House Bill No. 45, effective date October 2, 
1953, Onto Rev. Cope § 133.24 (amended).] 


Bonps — urban redevelopment, brought under Uniform Bond Act. 

Municipal corporations may issue bonds for urban redevelop- 
ment projects. The maturity of such bonds shall not extend beyond 
fifty years, but they may be redeemed prior to maturity at par or 
at a maximum premium of one and one-half per cent. To the extent 
that such bonds do not exceed two per cent of the total value of all 
property in the municipal corporation they shall not be considered 
in the limitation of the net indebtedness as provided by law. 
[Amended Substitute Senate Bill No. 256, effective date July 17, 
1953, Onto Gen. Cope §§ 2293-6, 2293-9, 2293-12, and 2293-14 
(amended) and Amended Senate Bill No. 329, effective date Oc- 
tober 1, 1953, Onto Rev. Cope §§ 133.03, 133.20, 133.22, and 133.23 
(amended).] 


But.pinc Anp Loan AssocraTions — may make G. I. loans to Ko- 
rean veterans. 

This act permits a building and loan association to make any 
loan secured by lien on real estate if a conditional guarantee of the 
loan has been issued by the federal administrator of veterans’ 
affairs, or by the United States. Formerly veterans’ loans were 
limited to persons coming under the “Servicemen’s Readjustment 
Act of 1944.” This act extends such loans to Korean veterans. 
[Amended Senate Bill No. 250, effective date October 21, 1953, 
Onto Rev. Cope § 1151.31 (amended) .] 


Burtpinc Anp Loan ASSOCIATIONS —name may include “Amer- 
ican.” 

A building and loan association may use the word “American” 
in its name. The former law expressly prohibited the use of this 
word in the name of a building and loan association. [Amended 
Senate Bill No. 61, effective date October 2, 1953, Onto Rev. Cope 
§ 1151.07 (amended).] 
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Burtpinc Anp Loan ASSOCIATIONS — payment of dividends. 

A building and loan association is not required to credit or pay 
dividends on accounts of less than ten dollars. The restriction that 
the undivided profit fund shall at no time exceed five per cent of 
the total assets of the association is removed by this act. [Amended 
House Bill No. 331, effective date October 2, 1953, Onto Rev. Cope 
§ 1151.52 (amended) .] 


Burtpinc Anp Loan Associations — qualifications of directors. 

This act requires that directors of building and loan associations 
elected after October 2, 1953, have unpledged and unencumbered 
deposits or other investments in the association in the amount of one 
hundred twenty-five dollars for associations with assets under two 
hundred fifty thousand dollars, two hundred fifty dollars for asso- 
ciations with assets between two hundred fifty thousand dollars 
and one million dollars, and five hundred dollars for associations 
with assets exceeding one million dollars. If a director fails to 
maintain such deposits during his term, he shall cease to be a 
director. The act also provides that the compensation of directors 
be fixed by the stockholders at the annual meeting. [Amended 
Senate Bill No. 136, effective date October 2, 1953, Onto Rev. Cope 
§ 1151.15 (amended).] 


BuILpING AND Loan Associations — stock records. 

This act requires that a list of shareholders be exhibited by a 
building and loan association to shareholders or their duly author 
ized representative as the constitution and by-laws of the association 
may provide. [Amended Senate Bill No. 293, effective date October 
21, 1953, Onto Rev. Cong § 1151.10 (amended) .] 


Buriat Vautts — prohibits discriminatory charges for installation. 
No person, partnership, association, or corporation shall make 
or collect any charge pertaining to the delivery or installation of a 
burial vault in a cemetery, except when the charge is for service 
actually performed or expense actually incurred in aid of the instal- 
lation, in which case the charges shall be equal for similar services 
in the same cemetery. Violators are subject to a fine of from fifty 
to five hundred dollars. [Amended Substitute Senate Bill No. 269, 
effective date October 29, 1953, On10 Rev. Cope § 1721.20 (enacted) 
and § 1721.99 (amended).] 
CEMETERY — removal or injury to plants or other adornments pro- 
hibited. 
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This act prohibits any person, without lawful authority, from re- 
moving or maliciously injuring a plant or other adornment in or 
around a cemetery or burial place. It also prohibits any person from 
driving in a cemetery for the purpose of plowing the cemetery 
ground. [Amended Senate Bill No. 302, effective date October 21, 
1953, Onto Rev. Cope § 155.03 (amended) .] 


CenTRAL State CoLLece — (Wilberforce University) . 

This act provides that all teachers at Central State College are 
members of the state teachers retirement system. The act also 
changes the name of the Wilberforce University Housing Commis- 
sion to the Central State College Housing Commission. [Amended 
Senate Bill No. 226, effective date October 13, 1953, Onto Rev. Cope 
§$§ 3307.24 and 3347.01 (amended).] 


CHARITABLE Trusts — attorney general to regulate. 

This act provides for the enforcement, supervision, and reg- 
istration of charitable trusts by the attorney general. [Amended 
Substitute Senate Bill No. 196, effective date October 14, 1953, 
Outro Rev. Cope §§ 109.23 to 109.33, inclusive, (enacted) and § 
109.11 (repealed). See comment on this act, Part 1, page 357, 
supra. ] 


CuaATTEL MortcaAGeE — may be destroyed by county recorder. 

This act permits a county recorder to destroy chattel mortgages 
and the indexes thereof three years after the time for refiling chat- 
tel mortgages has expired. Formerly the time was set at six years. 
[Amended House Bill No. 419, effective date October 2, 1953, Onto 
Rev. Cope § 1319.05 (amended) .] 


CIGARETTE LICENSE — suspension and revocation procedure. 

The tax commissioner shall send notice of the order of sus- 
pension or revocation both to the licensee and the county auditor. 
The licensee shall surrender his license to the county auditor and 
upon refusal the licensee shall be deemed to be engaged in the 
wholesale or retail business of trafficking in cigarettes without a 
license. 


No license shall be issued by the county auditor to a person, 
whose license has been revoked by the tax commissioner, for a 
period of one year following such revocation and such person shall 
not be eligible to apply for a new license for a period of one year 
following the order of revocation. [Amended House Bill No. 509, 
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effective date October 2, 1953, Onto Rev. Cope § 1333.211 (en- 
acted) .] 


Crry Heattu District — may contract with district advisory coun- 
cil, 

This act permits a city constituting a city health district to con- 
tract for public health service with the district advisory council of 
the general health district. The former law provided for such con- 
tracts only with another city. [Amended Senate Bill No. 12, effec- 
tive date October 2, 1953, Onto Rev. Cope § 3709.08 (amended).] 


Crvi. DerensE — laws on, redesignated. 

This act recodifies the Ohio Civil Defense laws by placing them 
into a separate chapter of the Revised Code. [Amended Senate Bill 
No. 267, effective date October 13, 1953, Onto Rev. Cong §§ 5915.15 
to 5915.25, inclusive (amended) .] 


Crvi. Derence — protection of property owners from personal lia- 
bility. 

During a period of emergency resulting from enemy action or 
disaster, or during scheduled and supervised alerts, drills, or ma- 
neuvers, the owner of property used or utilized for practice alerts, 
drills, or maneuvers without compensation for the use thereof shall 
not be liable for the death or injury to any person or any damage 
to property occurring as a result of civil defense activity. [Amended 
House Bill No. 59, effective date October 16, 1953, Onto Rev. Cope 
§ 5915.08 (amended).] 


Crvi. Derence — structure, immunities, etc. 

This act makes many changes in the law relative to the civil 
defense structure in Ohio. It permits two or more counties to join 
in a regional civil defense organization; prescribes certain powers 
and duties of local, county-wide, or regional civil defense organiza- 
tions; and provides for immunity from liability for all persons and 
political subdivisions performing civil defense services in good faith 
and for owners of property used for civil defense purposes against 
persons injured there. The new law also prescribes certain penal- 
ties for persons unlawfully wearing a civil defense insignia, spread- 
ing false rumors of an enemy attack, tampering with any air raid 
warning system, or sending or simulating an official air raid signal. 
[Amended Substitute Senate Bill No. 138, effective date October 16, 
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1953, Onto Rev. Cope §§ 5915.01, to 5915.14, inclusive, (amended) 
and §§ 5915.141, 5915.142, 5915.143, and 5915.99 (enacted).] 


Crviz Service ComMIssion — temporary classifications and assign- 
ments continued by. 

All temporary classifications, assignments and reassignments of 
classes to pay ranges made by the state civil service commission 
since the adjournment of the 99th General Assembly under author- 
ity of Sections 486-7a and 486-7b of the Ohio General Code and now 
in full force and effect, shall continue in full effect and operation 
until December 2, 1953, unless sooner changed by the commission. 
[Amended Senate Bill No. 355, effective date July 20, 1953, Onto 
Gen. Cope § 486-7f (enacted) .] 


Crvi. Service COMMISSIONERS — salary increased. 

These acts increase the permanent annual salary of civil service 
commissioners from four thousand to six thousand dollars. Under 
the former law such commissioners were receiving six thousand 
dollars under a provision which expired June 30, 1953, at which 
time their salary would have reverted to four thousand dollars. 
[Amended Senate Bill No. 259, effective date July 16, 1953, Onto 
Gen. Cope § 486-4 (amended) and Amended Senate Bill No. 260, 
effective date October 1, 1953, On10 Rev. Cope § 143.05 (amended).] 


CommissIoners, County — shall approve amount of county record- 
er’s bond. 
See County Recorders, this index. 


CoMPENSATION — increase for municipal court judges allowed. 
See Municipal Court Judges, this index. 


CoRPORATIONS — contributions to charitable institutions. 


The act provides that every domestic corporation, unless other- 
wise provided in the articles of incorporation, may cooperate with 
other corporations and with natural persons in making contributions 
to organizations operated solely for charitable, scientific, hospital, 
or educational purposes. The board of directors, trustees, or other 
governing body has power to contribute the money, but whenever 
the amount contributed in any one year equals five per cent of the 
corporation’s annual income before taxes or equals one per cent 
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of the corporation’s capital and surplus, whichever is greater, ten 
days’ notice must be given to shareholders before any further 
amounts can be contributed. If twenty-five per cent of the share- 
holders object in writing, no more money shall be contributed nor 
obligations incurred until it has been authorized by majority vote 
at a shareholders’ meeting. [Amended Substitute Senate Bill No. 
65, effective date October 2, 1953, Onto Rev. Cope § 1702.26 


(amended) .] 


Countizs — authorized to acquire, construct, own, lease, and oper- 


ate subways. 
See Subways, this index. 


CounTIEs — by agreement may participate in the maintenance and 
operation of municipal universities. 
See Municipal Universities, this index. 


Counties — may establish joint probation departments. 
See Probation Department, this index. 


County CHILD WELFARE Boarp — executive secretary may consent 
to medical treatment and enlistment of a ward in the armed 
forces. 

Upon the advice of one or more reputable practicing physicians, 
the executive secretary of a county child welfare board may consent 
to such medical, dental, and surgical care, including surgery and 
the administration of anesthetics, inoculations, and immunizations, 
or other care as appears to be necessary for any child who is a ward 
of the board or department of welfare. The executive secretary 
may also consent to the enlistment of the ward into the armed forces 
of the United States. [Amended House Bill No. 494, effective date 
October 2, 1953, Onto Rev. Cope § 335.11 (amended) .] 


County CHitp WELFARE Boarp — may be established. 

Formerly, in any county in which a county department of wel- 
fare had been established, and in which there was no county child 
welfare board on January 1, 1946, none could have been created. 
This act authorizes the county commissioners by a resolution unan- 
imously adopted to establish a county child welfare board of five 
members in any county where the department of welfare is per- 


————— 








1953] INDEX — DIGEST 517 


forming the duties of a county child welfare |-uard. [Amended 
House Bill No. 317, effective date October 2, 1953, Onto Rev. Cope 
§§ 335.02, 335.06, and 335.07 (amended) .] 


County ComMISSIONERS — authorized to appropriate money for 
training sheriffs and deputy sheriffs. 

The board of county commissioners may appropriate funds to 
pay the expenses of the sheriff or deputy sheriffs while going to, 
attending, and returning from any police training school, whether 
within or without the state. [Amended Substitute House Bill No. 
174, effective date October 2, 1953, Onto Rev. Cope § 307.72 
(enacted) .] 


County COMMISSIONERS — may make special levies to carry out 


health programs. 
See Health Districts, this index. 


County EMPLOYEES — vacation leave extended. 

Employees in the several offices and departments of the county 
service having fifteen or more years of service are entitled to three 
calendar weeks of vacation leave. Employees working on an hourly 
basis are entitled to one day vacation leave for each one hundred 
seventy-three and one-third rours worked. Formerly one day va- 
cation was granted for each one hundred ninety-two hours worked. 
[Amended Substitute House Bill No. 605, effective date October 
30, 1953, Onto Rev. Cope § 325.19 (amended).] 


County Hospitrats — funds to be placed in banks. 

The board of county hospitals trustees shall deposit all moneys 
received from the operation of the hospital or appropriated for its 
operation or resulting from special levies in banks or trust compa- 
nies. The bank or trust companies shall give the board a bond in an 
amount equal to the funds deposited. Formerly the moneys were 
on deposit with the county treasurer. 

The administrator employed by the board and other employees 
as are deemed necessary shall be bonded. [Amended House Bill No. 
355, effective date October 13, 1953, Onto Rev. Cope § 339.06 
(amended) .] 


County Jam Martrons — compensation. 
The probate judge formerly fixed the salary of the county jail 
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matrons and at a sum not to exceed two hundred dollars per month. 
This amendment strikes out both provisions from the law and pro- 
vides that a matron may enter into a contract with the sheriff for 
the preparation of food for the feeding of prisoners and other per- 
sons placed in the sheriff’s charge. [Amended House Bill No. 273, 
effective date October 2, 1953, O10 Rev. Cope § 341.20 (amended).] 


County Recorpers — amount of bond to be approved, by county 
commissioners. 

The board of county commissioners shall approve the amount 
of the county recorder’s bond, which must be at least two thousand 
dollars. The former law provided for a flat two thousand dollar bond 
for county recorders. [Amended Senate Bill No. 254, effective date 
October 13, 1953, Onto Rev. Cope § 317.02 (amended) .] 


County Recorps ComMiIssIon — may destroy certain records after 
fifteen years. 

A county records commission shall have the power to consider 
the destruction or other disposition of records, papers, or instru- 
ments not specifically required by law to be kept, if more than 
fifteen years old and if they do not pertain to any pending case, 
claim, or action and no longer have any value, historical or other- 
wise. The act sets out the necessary steps required before the rec- 
ords may be destroyed. A penalty is provided for failure to comply. 
[Amended House Bill No. 325, effective date October 2, 1953, Onto 
Rev. Cope § 149.99 (amended) and § 149.381 (enacted) .] 


County Scuoot District — failure of board of education to per- 
form its duties. 

If the board of education of a county school district fails to 
perform its duties imposed upon it or fails to fill a vacancy in such 
board within a period of thirty days after such vacancy occurs, the 
probate court of the county in which such district is located shall 
act as the board and perform all duties imposed upon the board. 
Formerly provision was made only for city and exempted village 
school districts. [Amended House Bill No. 318, effective date Octo- 
ber 2, 1953, Onto Rev. Cope § 3313.85 (amended) .] 


County WeE.rare Apvisory Boarp — deputy or probation officer 
of the juvenile court may be a member. 
The board of county commissioners may appoint, in lieu of the 
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juvenile judge, as a member of the county welfare advisory board, 
a deputy or probation officer of his court, provided the juvenile 
judge acquiesed in the appointment. [Amended House Bill No. 493, 
effective date October 23, 1953, Onto Rev. Cope § 329.06 
(amended) .] 


Crime — to hold a guard or officer as a hostage. 

No person in the legal custody of guards or officers shall hold 
a guard or officer as hostage. Violators are subject to imprisonment 
in a jail or workhouse not more than six months or in the peniten- 
tiary not less than one nor more than five years. 

No person shall convey or attempt to convey into the peniten- 
tiary, a state reformatory, a state hospital, county jail, workhouse, 
or city jail any thing to effect the escape of a prisoner or inmate 
lawfully detained therein. Formerly it was unlawful only if at- 
tempting to effect the escape of a felon confined in the penitentiary 
or other place of confinement. Violators shall be imprisoned not 
less than one nor more than five years. [Amended Substitute House 
Bill No. 88, effective date October 2, 1953, Onto Rev. Cope §§ 2901.11 
and 2917.14 (amended) .] 


CrrminaL Law —carrying and sale of switch blade knives pro- 
hibited. 
See Switch Blade Knives, this index. 


CrrinaL Law —trial procedure. 

Under the provisions of this act, a defendant in a criminal trial 
who has been granted leave to file an appeal under Section 2953.05 
of the Revised Code may file a bill of exemptions within such time 
as the court may fix, which in no case shall be more than thirty 
days from the order granting such leave to appeal from sentence 
and judgment. [Amended Senate Bill No. 112, effective date 
October 2, 1953, Onto Rev. Cope § 2945.65 (amended) .] 


CruE_ty To ANIMALS — penalty increased. 

This act provides for a fine of not less than ten nor more than 
two hundred dollars, or imprisonment for not more than ninety 
days, or both, for being cruel to animals in violation of Section 
959.13 of the Revised Code. The former law provided for a fine 
or from two to two hundred dollars for a first offense and from ten 
to two hundred dollars or imprisonment for sixty days, or both, for 
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each subsequent offense. [Amended Senate Bill No. 258, effective 
date October 2, 1953, Onto Rev. Cope § 959.99 (amended).] 


DEPARTMENT Or Highways — reorganized. 
See Highway Department, this index. 


DEPARTMENT OF Liquor ContTroL — issuance of D-4 permits. 

A D-4 permit may be issued to a unit of an organization char- 
tered by the United States Congress or a subsidiary unit of a na- 
tional fraternal organization, when the parent organization has been 
in existence for eight years or more at the time application is made 
for such permit, notwithstanding any rule or regulation promul- 
gated by the board of liquor control limiting the number of D-4 
permits which may be issued. [Amended Senate Bill No. 137, ef- 
fective date October 2, 1953, Onto Rev. Cope § 4303.291 (enacted) .] 


DEPARTMENT Or MENTAL HyGIENE AND CorRRECTION — created. 
See Mental Hygiene, this index. 


DIRECTIONAL SIGNALS — required. 
See Motor Vehicles, this index. 


Drrector Or HEALTH — must certify registered deaths to tax com- 
missioner annually. 
See Tax Commissioner, this index. 


DisTURBANCE Or THE Peace — prohibited. 

No person shall, after a request to desist, make or cause to be 
made any unreasonably loud, disturbing, and unnecessary noise of 
such a character and duration as to disturb the peace and quiet of 
the community. A fine of not less than ten nor more than fifty 
dollars is provided for offenders. [Amended Substitute Senate Bill 
No. 28, effective date October 2, 1953, Onto Rev. Cope § 2923.41 
(enacted) .] 


DrrcHEs — petition for maintenance fund requires three signers. 
Under the former law a majority of landowners in a drainage 
area affected by a county or joint county ditch, or which shall be 
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affected by an incomplete ditch could petition for the establishment 
of a maintenance fund to be permantly created for upkeep and re- 
pair on such ditch. Under the present act three or more landowners 
may petition. [Amended House Bill No. 454, effective date October 
2, 1953, Onto Rev. Cope § 6137.02 (amended).] 


Domestic ScreNcE — trainees permitted to work in hotels. 

Persons between the ages of sixteen and eighteen, who are 
enrolled in domestic science in a bona fide school may work in a 
hotel or restaurant as part of a cooperative training program be- 
tween the hotel or restaurant and the school. The former law pro- 
hibited any person under eighteen from working in a hotel. 
[Amended Senate Bill No. 187, effective date October 26, 1953, 
Oxto Rev. Cope § 4109.12 (amended) .]} 


EpucaTion, Boarps Or — procedure for filling vacancies is changed. 

A vacancy in a board of education must be filled by the board 
at its next regular or special meeting. A majority vote of all the 
remaining members of the board may fill the vacancy for the un- 
expired term, not just until the next regular municipal election as 
was required by the amendment in 1951 [Amended House Bill No. 
181, effective date October 21, 1953, Onto Rev. Cope § 3313.11 
(amended) .] 


EpucaATION — increase in amounts allowed for handicapped chil- 
dren. 

This act increases the maximum amount of money for the 
education of handicapped children. A board of education is now 
allowed up to four hundred dollars for nine months for each child 
and proportionate amounts for those instructed more or less than 
nine months. The cost of boarding persons included in Section 
3323.12 of the Revised Code is also allowed. The former law limited 
this boarding allowance to two hundred fifty dollars for each person 
so boarded for nine months. [Amended Senate Bill No. 114, effec- 
tive date October 21, 1953, Onto Rev. Cope § 3323.07 (amended).] 


EpucaTIon — special classes for the handicapped. 

This amendment authorizes the superintendent of public in- 
struction to grant permission to any board of education to establish 
and maintain classes for the instruction of blind persons over the 
age of three. Under the former law, such permission could only be 
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granted to establish classes for blind persons over the age of five. 
The superintendent has power to arrange with any college or uni- 
versity for the classroom and in-service training of teachers for 
handicapped children. [Amended Senate Bill No. 81, effective date 
October 2, 1953, Onto Rev. Cope § 3323.01 (amended).] 


ELEcTIoNs — omnibus bill relative to. 

This is an omnibus bill designed to correct technical errors and 
inconsistencies and to clarify the election laws of Ohio. [Amended 
Senate Bill No. 242, effective date January 1, 1954, Onto Rev. Cope 
§$§ 131.23, 133.09, 133.11, 133.16, 133.17, 133.18, 139.02, 303.11, 345.01, 
345.02, 345.03, 505.13, 505.14, 505.15, 511.01, 511.08, 511.22, 511.25, 
511.28, 511.33, 513.13, 517.05, 519.11, 519.25, 707.21, 731.28, 731.29, 
731.31, 759.25, 1545.21, 1711.15, 3313.11, 3501.03, 3501.08, 3501.11, 
3501.12, 3501.15, 3501.17, 3501.18, 3501.21, 3501.22, 3501.24, to 3501.31, 
inclusive, 3501.36, 3503.01, 3503.02, 3503.04, 3503.06, 3503.09, 3503.11, 
3503.12, 3503.14, 3503.16, 3503.18, 3503.22, 3505.02, 3505.03, 3505.04, 
3505.06, 3505.08, 3505.18, 3505.20, 3505.23, 3505.26, 3505.27, 3505.31, 
3507.01, 3507.14, 3509.01, 3509.03, 3509.04, 3509.05, 3509.06, 3509.08, 
3511.03, 3511.05, 3511.09, 3511.10, 3513.05, 3513.07, 3513.08, 3513.10, 
3513.11, 3513.14, 3513.15, 3513.18, 3513.21, 3513.24, 3513.28, 3513.31, 
3513.32, 3515.03, 3517.08, 3517.10, 3709.29, 4301.33, 4305.14, 5705.19, 
and 5705.25 (amended, §§ 507.051, 709.011, 3313.261, 3503.33, 
3505.071, 3513.191, 3513.251, 3513.252, 3513.253, 3513.254, 3513.255, 
3513.256, 3513.257, 3513.258, 3513.261, 3513.262, 3513.263, 3513.271, 
and 3513.291 (enacted), and $§ 3501.19, 3513.25, 3513.26, 3513.27, 
and 3513.29 (repealed) .] 


ELECTIONS — venue may be changed for uniform rulings. 

In any controversy involving or arising out of the adoption of 
registration or the appropriations of funds therefor, the Secretary 
of State may, through the Attorney General, bring an action in the 
name of the state in the common pleas court of the county where 
the cause of action arose or the Secretary of State may apply to 
the court for a change of venue and such change shall be allowed. 
[Amended House Bill No. 808, effective date October 21, 1953, 
Onto Rev. Cope § 3501.05 (amended) .] 


ELIMINATION Or FEE System “Justice” In Mayors’ Courts 

Sub. H. B. No. 675 amends Sections 733.40, 1905.20, and 
1905.21 of the Ohio Revised Code “relative to reducing the interest 
of mayors in the outcome of criminal cases.” 
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of mayors in the outcome of criminal cases.” This is achieved by 
eliminating the fee system for mayor’s court after January 1, 1954, 
and placing mayors on a fixed annual salary for all their services 
including those in conjunction with the conducting of a mayor’s 
court. Onto Rev. Cope § 1905.21. 

Reports that mayors of small cities and villages were annually 
receiving large sums through the fee system, and in some instances 
even receiving more compensation than the judge of the court of 
common pleas in the same county, compelled the General Assembly 
to action. No longer need one fear the partiality of mayors in 
criminal cases, their only compensation for their services having 
in the past been dependent upon finding the defendant guilty, 
thereby reducing the likelihood of acquittal. Onto Gen. CopE 
§ 4550. 


It is true that the United States Supreme Court held that trial 
before such a tribunal constitutes a violation of the due process 
provision of the 14th Amendment to the Constitution of the United 
States. Tumey v. Ohio, 273 U. S. 510 (1927), 50 A. L. R. 1243. But 
several state courts had held otherwise. Bennett v. State, 4 Tex. App. 
72 (1878) (decided under the State Constitution); Willmaker v. 
Terrell, 3 Ga. App. 791, 60 S. E. 464 (1908); State v. Tumey, 4 Ohio 
L. Abs. 109 (1925), reversing a common pleas court decision in 
accord with the United States Supreme Court, Tumey v. State 25 
Ohio N. P. N. S. 580 (1925). Even the Ohio Supreme Court in dis- 
missing an appeal in the Tumey case could see no constitutional 
question involved. Tumey v. State, 115 Ohio St. 701, 155 N. E. 698 
(1927). The Georgia court reaffirmed its position subsequent to the 
decision in the Tumey case, supra, without mention of that case. 
Dennard v. State, 46 Ga. App. 513, 168 S. E. 311 (1933). 

Criminal trials before mayors (and justices of the peace, both 
of whom are on the fee basis) have flourished in spite of the 
decision in the Tumey case, supra, since this decision has been either 
little known or felt too expensive to argue. And, of course, many 
defendants appearing before a mayor’s court are accused of only 
traffic violations and are without the benefit of counsel. This new 
amendment also protects these defendants, giving them a more fair 
and impartial trial. 

This bill goes further and provides that if the mayor was the 
arresting officer, assisted in the arrest, or was present at the time 
of arrest, he is disqualified and shall not hear the case. Onto Rev. 
Cope § 1905.20, thus eliminating the situation where the mayor 
was in effect both prosecutor and trier of the facts. This provision 
was motivated by reports that at least one mayor was going out at 
night either alone or with a police officer looking for people to 
arrest so that he could take them to his court and fine them, and, 
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of course, collect a fee for his services. 

Of necessity, the act empowers the legislative authority of a 
village not embraced within the jurisdiction of a municipal court 
to fix the compensation of the mayor for the term beginning Jan- 
uary 1, 1954, notwithstanding Section 731.13 of the Ohio Revised 
Code. Onto Rev. Cope § 1905.20. 

This act also changes the procedure whereby the mayor deposits 
all fines, costs, forfeitures, and fees either in the municipal treasury 
or the county treasury on the first day of each month. Onto Rev. 
Cone § 733.40. 

The General Assembly failed to take any action to eliminate 
the fee system for justices of the peace in criminal cases. However, 
it would seem that the decision in the Tumey case, supra, would 
apply and justices of the peace be disqualified because of a pecuni- 
ary interest in the outcome of criminal cases except in cases where 
the defendant pleads guilty or in which the fee is so small that the 
doctrine of de minimus non curat lex applies as the court in the 
Tumey case, supra, suggested it sometimes might. However, a 
twelve dollar fee collected in that case was held not to fall within 
the rule of de minimus. 

The decision in the Tumey case, moreover, failed to operate to 
diminish the number of criminal cases tried before mayors and 
justices of the peace in the twenty-six years since 1927, and it ap- 
pears unlikely that a change will occur now. It is, therefore, up to 
the General Assembly to provide for an impartial trial for every 
defendant by eliminating the fee system for justices of the peace in 
criminal cases as well as for the mayors. [Amended Substitute 
House Bill No. 675, effective date October 13, 1953, On10 Rev. Cove 
§§ 733.40, 1905.20, and 1905.21 (amended) .] 


EMBALMERS AND FUNERAL DrirEcTorS — examination of veterans. 

Section 4717.05 of the Revised Code provides that the Board 
of Funeral Directors and Embalmers shall hold re-examinations for 
a period of five years from September 4, 1947. The Board must 
admit to the examinations any person who, on September 4, 1947 
was registered and certified as an apprentice with the Board. This 
amendment provides that the Board shall hold re-examinations for 
a period of time equal to that time within the five-year period for 
persons who were prevented from taking the examinations and 
re-examinations by reason of military service. [Amended House Bill 
No. 233, effective date October 2, 1953, Onto Rev. Cope § 4717.15. 
(enacted) .] 


EMPLOYMENT— relaxed hours of employment for females and mi- 
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nors continued until 1955. 

The act extends until September 1, 1955, the provisions of 
amended Senate Bill No. 232, 99th General Assembly, which relaxed 
the existing laws on employment of females and minors and which 
will expire on September 1, 1953. The provisions of Sections 4107.43, 
4107.46, and 4109.22 of the Ohio Revised Code are suspended until 
September 1, 1955. [Amended Senate Bill No. 160, effective date 
September 26, 1953.] 


Erosion — prevention of shore. 

The act provides for greater participation by the state in the 
prevention of shore erosion. The state formerly could enter into 
agreements with the subdivisions for the purpose of constructing 
projects to prevent and arrest erosion. The state may now enter 
into agreements for maintaining the projects. [Amended House Bill 
No. 433, effective date October 30, 1953, Onto Rev. Cope §§ 1507.03, 
1507.05, and 1507.08 (amended) and §§ 1507.051, 1507.052, 1507.12, 
and 1507.13 (enacted) .] 


EvmENceE — certain interstate commerce commission documents 
made competent. 
See Interstate Commerce Commission, this index. 


EviwENCE — waiver of priviledge communications by the surviving 
spouse, executor, or administrator. 
See Priviledged Communications, this index. 


Fatrcrounps, County — county engineer to supervise road con- 
struction, maintenance, and repair. 

This act authorizes the county engineer to prepare plans, speci- 
fications, details, estimates of cost, and submit forms of contracts 
for the construction, maintenance, and repair of roads on county 
fairgrounds. [Amended Substitute House Bill No. 85, effective date 
October 2, 1953, Onto Rev. Cope § 315.08 (amended) .] 


Frres — fees charged by county recorder for recording deeds, mort- 
gages, and other instruments of writing. 

The act increases the fees charged by the county recorder for 
recording, indexing, or certifying copy when the photostat is em- 
ployed from sixty to seventy cents. The recorder shall charge 
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twenty-five cents for recording assignment or satisfaction of leases 
or other marginal entries. [Amended House Bill No. 177, effective 
date October 15, 1953, Onto Rev. Cope § 317.32 (amended) .] 


FINANCIAL INSTITUTIONS — may close on certain weekdays. 

A financial institution may remain closed on any certain week- 
day designated by its board of directors, provided that notice there- 
of is posted in the lobby of its principal office and branch offices 
and published in a newspaper of general circulation for two con- 
secutive weeks not less than fifteen nor more than thirty days be- 
fore closing on the certain weekday. When the notice requirements 
are met, the weekday on which the institution remains closed is a 
holiday for the purposes of the law relating to negotiable instru- 
ments. The former law permitted financial institutions to remain 
closed only on any Saturday or Monday. [Amended Senate Bill No. 
52, effective date October 2, 1953, Onto Rev. Cope § 5.41 (amend- 
ed) .] 


FINANCIAL INSTITUTIONS — restriction on hours of employment of 
females relaxed. 

Notwithstanding Section 4107.46 of the Revised Code, financial 
institutions may employ females for not more than nine hours in 
any day, nor more than six days a week, and not to exceed forty- 
eight hours in any one calendar week. Females over eighteen may 
be employed ten hours in any one day provided the work is divided 
into two or more periods which fall within twelve consecutive hours. 

During periods of time that an extraordinary condition exists 
caused by the preparation of reports to state departments or to the 
federal government, the limitation on the number of hours worked 
in any one day shall not apply to those actually engaged in making 
out such reports. [Amerided House Bill No. 274, effective date Oc- 
tober 12, 1953, Onto Rev. Cope § 4107.47 (amended).] 


FrvanciaL Responsisitiry Law —filing of reports under. 
See Accidents, this index. 


Fire DEPARTMENTS — must provide gas masks. 

Every political subdivision which operates a fire department 
must provide at least two gas masks for each fire station. Adequate 
instructions shall be given by the chief of the fire department in 
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the use of the masks. [Amended House Bill No. 337, effective date 
October 6, 1953, Onto Rev. Cope § 3737.31 (enacted) .] 


FRATERNAL BENEFIT SOCIETIES — exemption from insurance regula- 
tions. 
This act expressly excludes the Fraternal Order of Eagles and 
the Loyal Order of Moose from the provisions of Sections 3921.01 
to 3921.45, inclusive, of the Revised Code relative to insurance by 
fraternal benefit societies. [Amended Senate Bill No. 199, effective 
date October 16, 1953, Onto Rev. Cong § 3921.40 (amended).] 


FUNERAL PLANS — separate fund required when prearranged. 

This act requires funeral directors to deposit all funds received 
under a prearranged funeral agreement in a bank under a special 
account which shall be held for the person for whose benefit such 
fund was established as a prearranged funeral plan account. The 
bank shall release the funds only upon evidence of death of such 
person or upon demand of such person while he is yet alive. Up 
to one thousand dollars fine or one year imprisonment is provided 
for violations. [Amended Substitute Senate Bill No. 186, effective 
date October 14, 1953, Onto Rev. Cope § 1317.12 (enacted) and 
§ 1317.99 (amended).] 


GARBAGE — regulation of, to prevent the transmission of diseases 
to animals or man. 

No person shall feed or permit the feeding of garbage to swine 
or poultry unless a special written permit to do so has been re- 
ceived from the Director of Agriculture. Persons permitted to feed 
garbage to swine or poultry must heat the garbage to a temperature 
of 212° F., for a period of thirty minutes. 

A special permit issued by the Director of Agriculture is also 
required for the admission into the state of garbage-fed swine. Pro- 
vision is made that such swine shall be consigned for immediate 
slaughter. 

The Director of Agriculture may promulgate rules and regu- 
lations pursuant to the act. The act exempts individuals who feed 
their own household garbage to their own animals. 

Whoever violates the provisions of the act shall be fined not 
less than twenty-five nor more than one hundred dollars. For each 
subsequent violation, such person shall be fined not less than one 
hundred nor more than five hundred dollars or imprisoned not less 
than ninety days nor more than six months, or both. [Amended 
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Substitute House Bill No. 48, effective date October 2, 1953, Onto 
Rev. Cope §§ 942.01 to 942.15, inclusive, and 942.99 (enacted) .] 


GENERAL CopE— section repealed. 

This act repeals Section 14219-44 of the General Code, which 
established boundaries of canal reservoir lands owned by the state 
in Summit, Licking, Perry, Fairfield, Logan, Mercer, Auglaize, and 
Shelby counties. [Amended Senate Bill No. 124, effective date Oc- 
tober 6, 1953, On10 Gen. Cope § 14219-44 (repealed) .] 


Granp Jury — selection of an alternate juror. 

In an inquiry before the grand jury when it appears to the 
judge impaneling the jury that the inquiry is likely to be protracted, 
upon direction of the judge after the jury has been impaneled and 
sworn, an additional or alternate juror shall be selected in the same 
manner as the regular jurors in the inquiry were selected. The 
alternate juror shall be treated in the same manner as a regular 
juror except that he shall be discharged upon the final submission 
of the bill to the foreman, or if before the final submission of the 
bill to the jury, a juror dies or is discharged, the additional or al- 
ternate juror shall become one of the jury and serve in all respects 
as though selected as an original juror. [Amended House Bill No. 
112, effective date October 14, 1953, Onto Rev. Cope § 2939.031 
(enacted) .] 


Heau.tH Districts—special levies by county commissioners to carry 
out health program. 

This act clarifies the language when special levies may be made 
by the county commissioners in order to meet the expenses of a 
general health district program. The Board of Health shall certify 
the fact of insufficient funds to the county commissioners. If the 
commissioners find that a special levy outside the ten mill limitation 
is necessary, the question of the additional levy shall be submitted 
to the electors of the health district. 

The additional levy may now extend for a five year period 
while under the former law a one year levy was the maximum. 
[Amended House Bill No. 77, effective date October 2, 1953, Onto 
Rev. Cope § 3709.29 (amended) and Amended Senate Bill No. 271, 
effective date June 30, 1953, Onto Gen. Cope § 1261-40a (amend- 
ed).] 


HicHways — director may hire consulting engineers. 
The Director of Highways may employ consulting engineers 
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with the consent of the controlling board and may enter into con- 
tracts with any qualified person, firm, partnership, or association 
for such services. In awarding such contracts advertisement for 
bids is not required. The use of the consulting engineers shall be 
restricted to projects in excess of $1,000,000 based upon preliminary 
estimates prepared by the Department of Highways and to pre- 
liminary investigations of limited access highways, freeways, or 
bridges. [Amended House Bill No. 805, effective date October 16, 
1953, Onto Rev. Cope § 5501.10 (amended) .] 


HicHways — spike, lugs, etc. prohibited on. 

No person shall tow or in any way pull another vehicle over 
the improved highways of the state, or any political subdivision, 
which towed or pulled vehicle has tires or wheels equipped with 
ice picks, spuds, spikes, chains or other projections of any kind. 
[Amended House Bill No. 538, effective date October 16, 1953, Onto 
Rev. Cope § 5589.08 (amended) .] 


Highway AccIDENTS — payment of hospital expenses for a patient 
injured increased. 

The act increases the per diem cost payable to a hospital which 
cares for indigent patients suffering from motor vehicle injuries 
from ten dollars a day to a sum equal to the weighted average per 
diem cost of the twenty-five highest cost hospitals listed in the 
uniform annual report submitted to the department of health by the 
hospitals in the state. 

[Amended House Bill No. 491, effective date October 29, On10 Rev. 
Cope §§ 4515.03, 4515.05, 4515.07, and 4515.08 (amended) .] 


HicgHway DEPARTMENT — reorganization. 

Section 5501.03 of the Revised Code required the Director of 
Highways to be qualified as a competent registered professional 
civil engineer, experienced in all branches of highway establish- 
ment, construction, maintenance, and repair. This amendment re- 
moves such limitation. The Director’s salary is increased to twelve 
thousand dollars per year. The act exempts the first assistant di- 
rector and the four deputy directors from the state civil service 
requirements. 

In addition the act creates four divisions to administer the 
functions of the department. The divisions of administration, plan- 
ning and programming, design and construction and operations shall 
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be administered by deputy directors who shall have certain qual- 
ifications as set forth in the act. 

Further, the Director of Highways shall divide the state into 
not exceeding twelve divisions. Formerly the state was divided into 
fifteen divisions and eighty-eight resident districts.[ Amended Sen- 
ate Bill No. 200, effective date November 7, 1953, Onto Rev. Copr 
§§ 5501.03, 5501.04, 5501.05, and 5501.06 (amended) and § 5501.07 
(repealed) .] 


HicHway Patrot — pension credit for members transferring to the 
public employees retirement system. 

When a contributor has ceased to be a member of the Highway 
Patrol pension system and is not receiving or eligible to receive 
any benefits under that system and has become a member of the 
public employes retirement system, and has paid the amount of 
employee’s contribution required, then the Highway Patrol pension 
system shall be required to pay into the public employees retirement 
system the full employer liability as provided by Section 145.44 of 
the Revised Code. [Amended Substitute House Bill No. 716, effec- 
tive date October 2, 1953, Onto Rev. Cope § 5505.15 (amended).] 


HicHway SaFety —a new department established. 

The act creates a department of highway safety. The department 
shall administer and enforce the laws relating to the registration, 
licensing, sale, and operation of motor vehicles and the licensing of 
drivers. The Bureau of Motor Vehicles and the Highway Patrol 
formerly under the jurisdiction of the Department of Highways are 
transferred to this new department. [Amended House Bill No. 243, 
effective date October 2, 1953, Onto Rev. Cope §§ 121.02, 121.03, 
141.03, 4501.02, 4501.04, 4503.04, 4503.10, 4503.21, 4503.22, 4503.26, 
4503.37, 4505.14, 4505.17, 4509.03, 4513.37, 4517.10, 5501.02, 5503.01, 
5503.03, 5503.05, 5503.21, and 5503.23 (amended) and § 5502.01 (en- 
acted). See comment on this act, Part 1, Page 389, supra.] 


HistoricaL Moror VEHICLES — license fees. 

A license tax of ten dollars is levied on motor vehicles over 35 
years old and not used for general transportation in lieu of the 
annual license tax. The license plates issued shall be valid without 
renewal as long as the vehicle is in existence and not transferred. 
[Amended House Bill No. 155, effective date October 2, 1953, Onto 
Rev. Cope § 4503.181 (enacted) .]} 


Horse Meat Act — amended. 
No person shall sell for human consumption the tongue, dia- 
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phragm, heart, esophagus, lips, ears, or glands of a horse, nor shall 
these parts of a horse be included in a horse meat food product in- 
tended for human consumption. Possession by any person of any 
horse carcass, dressed horse meat, or any horse meat food product 
constitutes prima facie evidence that such commodity is for sale, 
provided that it is not for his personal consumption. 

No proprietor of a market shall place horse meat or a horse 
meat food product, which is intended as a pet or animal food, in a 
refrigerator compartment with food for human consumption. 

The amendment increases the penalty for violation of the horse 
meat act and in addition provides that 50% of the fines collected 
shall be paid into the general revenue fund of the political subdi- 
vision in which they were assessed. 

The rules and regulations promulgated by the Director of Ag- 
riculture shall be subject to the provisions of the Administrative 
Procedure Act. [Amended House Bill No. 281, effective date Oc- 
tober 2, 1953, Onto Rev. Cope §§ 919.01, 919.02, $19.04, 919.06, 919.07, 
919.08, 919.09, 919.11, 919.13, 919.14, 919.15, 919.16, 919.17, 919.19, 
and 919.99 (amended) and 919.20 (enacted) .] 


Horse-Racinc — additional tax for benefit of the political subdi- 
vision. 

An additional tax of one tenth of one per cent of the total 
amount wagered during. any horse-racing meeting is levied by this 
act for the benefit of the political subdivision in which the horse- 
racing meeting occurred. The amount collected from any one permit 
holder shall not exceed ten thousand dollars in any calendar year. 
[Amended House Bill No. 566, effective date July 21, 1953, Onto 
Rev. Cope § 3769.081 (enacted) .} 


Horse Racine — increased tax on pari-mutuel wagering. 

A permit holder who conducts the thoroughbred or running 
type of horse race may retain as commission not to exceed twelve 
and three-fourths per cent of the total of all moneys wagered. A 
permit holder who conducts the harness type of horse race may 
retain as commission not to exceed fourteen per cent of the total of 
all moneys wagered. 

At the close of each racing day the permit holder shall pay to 
the state tax commissioner, out of the amount the permit holder 
retained as commission, as a tax: two per cent of the first ten thou- 
sand dollars wagered, or any part thereof; three per cent of the 
next forty thousand; four per cent of the next fifty thousand; five 
per cent of the next three hundred thousand; and six per cent of 
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all sums over four hundred thousand. Fifty per cent of the break- 
age in excess of two thousand dollars shall be paid to the tax com- 
missioner. 

The tax commissioner in addition to the state racing commission 
shall have power to enforce and administer the taxing provisions of 
the racing act. [Amended Substitute House Bill No. 44, effective 
date May 13, 1953, Onto Gen. Cope §§ 1079-5, 1079-8, and 1079-10, 
Onto Rev. Cope §§ 3769.05, 3769.08, and 3769.10 (amended) .] 


HosP1raL SERVICE ASSOCIATION — rate revisions must be submitted 
to superintendent of insurance. 


If a hospital service association desires to amend any contract 
for hospital service or desires to change any rate charged therefor, a 
copy of the amendment or rate change shall be filed with the super- 
intendent of insurance and shall not be effective until ninety days 
after such filing. The superintendent may reject such changes if 
he finds that they are not lawful, fair, or reasonable. The super- 
intendent is given authority to conduct public hearings. [Amended 
Senate Bill No. 292, effective date October 16, 1953, Onto Rev. Cope 
§§ 1739.05 and 1739.13 (amended).] 


HospPIraLs — minimum standards for voluntary and governmental 
hospitals. 

To comply with the Social Security Act the Department of 
Health is designated as the state authority responsible for estab- 
lishing and maintaining minimum standards for voluntary and gov- 
ernmental hospitals. The Departmnt is given authority to adopt 
rules and regulations to establish and maintain such minimum 
standards. The act does not apply to institutions licensed or ap- 
proved by existing statutes. [Amended Substitute House Bill No. 
665, effective date August 12, 1953, Onto Gen. Cope §§ 1237-1, 
1237-2, and 1237-3 (enacted) and Amended Substitute House Bill 
No. 666, effective date October 1, 1953, Onto Rev. Cope §§ 3701.71 
3701.72, and 3701.73 (enacted) .] 


Hovusinc — temporary emergency housing for veterans is extended. 
The board of county commissioners authorized by Revised Code 

Sections 3735.58 and 3735.59 to provide housing for veterans, ex- 

piring on December 31, 1953, is extended to December 31, 1955. 

[Amended House Bill No. 167, effective date October 2, 1953, Onto 

Rev. Cope § 3735.60 (amended) .] 

Hovstnc Prosects — maximum family income limit raised. 
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No tenant family shall be accepted as tenant of a dwelling unit 
of a public housing project if the combined net annual income of the 
members exceeds twenty-four hundred dollars. Prior to the amend- 
ment two thousand dollars was the maximum. Certain income spec- 
ified in the act is not computed in the net annual income. [Amended 
House Bill No. 387, effective date October 21, 1953, Onto Rev. Cope 
§ 3735.43 (amended) .] 


ILLEGITIMATE CHILDREN — deemed legitimate when. 

This amendment provides that the natural father of a child by 
an unmarried woman may file an application in the probate court 
of the county in which the child resides, acknowledging that the 
child is his, and upon consent of the mother, or if she be deceased 
or incompetent, or has surrendered custody, upon the consent of 
the person or agency having custody of the child, or of a court hav- 
ing jurisdiction over the custody, the probate court, if satisfied that 
the applicant is the natural father and that establishment of such 
relationship is for the best interest of the child shall enter the find- 
ing of such fact upon its journal and thereafter such child shall be 
the child of the applicant as though born to him in lawful wedlock. 
[Amended Substitute House Bill No. 164, effective date October 
14, 1953, Onto Rev. Cope § 2105.18 (amended).] 


InpIAN Corn — elimination of the standard weight. 

Indian corn (in the ear) is made exempt from the standard 
weight of a bushel as provided by Section 1327.17 of the Revised 
Code, while soy beans are brought within the classification. 
[Amended House Bill No. 529, effective date October 16, 1953, 
Onto Rev. Cope § 1327.17 (amended) .]} 


InsTITUTIONS, ASSOCIATIONS — definition as used in the division of 
social administration. 

This act extends the definition of institution or association, as 
used in connection with the Division of Social Administration, to 
include day-care centers and any agency which cares for children 
for periods of four or more hours a day for two or more consecutive 
weeks. However, it excludes them from the definition if they are 
approved or certified by the Department of Education, a local board 
of education, or the Division of Mental Hygiene. Individuals who 
provide care for only a single family group placed there by the 
person having custody are also excluded from the definition. 
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[Amended Senate Bill No. 168, effective date October 21, 1953, 
Onto Rev. Cope § 5103.02 (amended) .] 


INSURANCE — change in licensing and regulation of certain agents. 

The provisions of Sections 3905.01 to 3905.05 of the Revised 
Code relating to the appointment, licensing, qualification, and reg- 
ulation of insurance agents, brokers, and solicitors shall apply to all 
persons authorized to solicit powers of attorney or applications for 
contracts of indemnity for any reciprocal exchange, inter-insurance 
exchange, or attorney in fact, except non-resident traveling full time 
salaried non-commission employees domiciled outside the state, 
who shall be regulated by Section 3931.11 of the Revised Code. 
[Amended Substitute House Bill No. 702, effective date July 1, 
1954, Onto Rev. Cope § 3931.11 (amended) and § 3931.101 (en- 
acted) .] 


INSURANCE — standard provisions for sickness and accident. 

This act provides for and specifies standard provisions to be 
included in every sickness and accident insurance policy delivered, 
issued for delivery, or used in this state. Any provisions required by 
this law but inapplicable or inconsistent with the coverage provided 
may be modified upon approval of the Superintendent of Insurance. 
[Amended Senate Bill No. 268, effective date October 14, 1953, 
Onto Rev. Cope §§ 3923.04, 3923.05, 3923.06, 3923.07, and 3923.071 
(enacted) and §§ 3923.04, 3923.05, 3923.06, and 3923.07 (repealed) .] 


INSURANCE COMPANIES — investment of funds. 

This act revamps the insurance company investment laws pro- 
viding many new outlets in which domestic life insurance companies 
may invest their capital, surplus, and accumulations. [Amended 
Senate Bill No. 229, effective date October 13, 1953, Onto Rev. Cops 
§ 3907.14 (amended) and §§ 3907.15 and 3907.16 (repealed) .] 


INTERROGATORIES — written for cross-examination of party. 

This act broadens Section 2317.07 (11497) of the Revised Code 
to allow the use of written interrogatories in the examination, as if 
under cross-examination, of a party by an adverse party. The writ- 
ten interrogatory device in now available in Ohio through two dif- 
ferent statutes; the other being the general interrogatory statute 
[Section 2309.43 (11348) to 2309.45 (11350), inclusive], in effect 
since 1857. While the new provision in a sense supplements the older 
one there are several noteworthy differences between the two. 
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Under Section 2317.07 interrogatories are to be filed in the 
action, but do not have to be annexed to pleadings as required by the 
general statute. Thus, in a situation where the cross-examination 
statute is applicable and pleadings have been filed without inter- 
rogatories the necessity of obtaining leave to amend the pleadings 
is no longer present. The benefit is not an unqualified one, though, 
for the two sections do not contain identical statements of permis- 
sible subject matter. Unlike the general statute, which requires that 
interrogatories be “pertinent to the issue raised by the pleadings,” 
the new section calls for pertinency to the previous pleadings of 
only one party, apparently the party being examined. The point is 
made somewhat ambiguous as the first sentence mentions each 
party in the opening phrases and then, in a later phrase, refers to 
the “previous pleadings of such party.” Grammatically, the “such” 
should refer to the party being examined and, logically, it seems 
more appropriate to attempt cross-examination of the adverse party 
as to his pleadings than to one’s own. 


The subject matter limitation mentioned above is new to the 
section and, while again the point is not made completely clear 
grammatically, it seems applicable only to the examination by 
written interrogatory and not to the examination orally or by de- 
position. The section originally consisted only of these latter two 
methods of examination and there is no indication that they are to 
be restricted more now than formerly. The three techniques may be 
used singly or in any -combination desired. 


No more than one set of the new interrogatories may be pro- 
pounded to any one witness without leave of court but there is no 
limit placed on the number of interrogatories in a set. Unless de- 
murred to or otherwise ordered by court, each interrogatory must 
be answered in writing, under oath, within thirty days. The pro- 
vision concerning examination of corporate officers remains un- 
changed. The final sentence of the section, providing for rebuttal by ° 
the examining party, now reads that such rebuttal is to be by 
“evidence” rather than by “counter testimony” as before. 

A possible question to be settled is the application of the old 
equity restrictions on the use of interrogatories to the new statute. 
These restrictions, that there can be no inquiry into matters re- 
lating exclusively to the case of the adverse party nor into matters 
necessarily not within the personal knowledge of such party, among 
others, were engrafted onto the general interrogatory statute in 
several early decisions when it was deemed a literal replacement 
of the old equity bill of discovery. Russell v. Railway, 6 O. N. P. 
(N. S.) 353, 17 Ohio Dec. (N. P.) 435 (1907); Chapman v. Lee, 45 
Ohio St. 356, 13 N. E. 736 (1887) (dicta). This view has not yet 
been completely abandoned, in spite of subsequent judicial disap- 
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proval. Recent opinions clearly demonstrate the fallacy of such a 
viewpoint, Dieckbrader v. New York Central R. R., 113 N. E. 2d 
268 (1953); Powers v. Ruelbach, 108 N. E. 2d 876 (1952), and there 
would seem to be even less basis for applying such restrictions to 
a cross-examination statute. 

The new section avails Ohio attorneys of a quite useful dis- 
covery device although it does not approach the more liberal pro- 
visions of the Federal discovery procedure. In contrast to Rute 26, 
FEDERAL Ruues or Crivi Procepure, which permits examination of 
any person on any matter, not privileged, relevant to the subject 
matter of the action, the Ohio statute restricts the examination to 
a party and to matters pertinent to the previous pleadings of the 
party. Also, the Federal rule is designed to permit so-called “fishing 
expeditions” (“written interrogatories for the purpose of discovery 
or for use as evidence or for both purposes”) while the Ohio act 
is silent on the point except that the examination is to be “as if 
under cross-examination.” 

The work of the code revisers in a sense has been undone in 
the new section for it contains, in its unamended parts, the wording 
of the old General Code section. Several phrases, not of a sub- 
stantive nature, but considered superfluous and bulky, had been 
pruned out of the section as it appeared in the original version of 
the Revised Code but have now been restored in the amended 
section. 


[Amended Senate Bill No. 55, effective date October 2, 1953, 
Onto Rev. Cope § 2317.07 (amended) .] 


INTERSTATE COMMERCE COMMISSION — certain documents made 
competent evidence. 

Printed copies of schedules and classifications and tariffs of 
rates, fares, and charges filed with the Interstate Commerce Com- 
mission, which show an Interstate Commerce Commission Number, 
may be received in evidence without certification, and shall be pre- 
sumed to be correct copies of the originals on file with the Interstate 
Commerce Commission. [Amended Substitute House Bill No. 519, 
effective date October 2, 1953, Onto Rev. Cope § 2317.10 (amend- 
ed).] 


Joint Townsnuip Hosprrau District — part of township lying with- 
in municipal corporation excluded. 

This act provides that in the case of a township which lies part- 
ly within and partly outside of a municipal corporation, the part ly- 
ing outside may participate in the formation of a joint township 
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hospital district, excluding the portion of the township lying within 
the municipal corporation. This act thus changes the law of State, 
ex rel Schram, v. Ayres, 158 Ohio St. 30 (1951), which stated that 
in the formation of such a hospital district, such action may not be 
taken by or on behalf of part of a township. [Amended Senate Bill 
No. 131, effective date October 2, 1953, Onto Rev. Cope § 513.07 
(amended) .] 


JupGEes — Montgomery county domestic relations, powers defined. 
See Montgomery county, this index. 


JUVENILE Court — cost of education of child placed by court. 

This act provides that a juvenile court when placing a de- 
linquent, neglected, or dependent child pursuant to Section 2151.35 
of the Revised Code, shall, at the time of placing the child, de- 
termine which school district must bear the cost of educating the 
child. [Amended Senate Bill No. 132, effective date October 13, 
1953, Onto Rev. Cove § 2151.35 (amended).] 


Lake Erie Traprinc District — removal of Huron county from. 


The waters of Lake Erie and the waters, lands, and marshes 
included in Lucas, Ottawa, Sandusky, Erie, Lorain, Cuyahoga, Lake, 
and Ashtabula counties constitute the “Lake Erie trapping district.” 
This amendment removes Huron county from the district. [Amend- 
ed House Bill No. 54, effective date October 2, 1953, Onto Rev. Cope 
§ 1533.02 (amended).] 


LaKEs — lands adjacent thereto may be leased. 


State lands in or adjacent to Buckeye Lake, Indian Lake, 
Lake St. Marys, Guilford Lake, Lake Loramie, or the Portage Lakes 
may be leased. The leases shall be for a term of not less than 15 
years with an annual rental of six percent of the appraised value 
of the land. [Amended Substitute House Bill No. 618, effective 
date November 7, 1953, Onto Rev. Cope § 1541.08 (amended).] 
Leases — recording of cancellation, partial release, or assignment 
of. 

Cancellation, partial release, or assignment of leases shall be 
recorded in the record of leases. They formerly were recorded in 
the book provided for the satisfaction of mortgages. [Amended 
House Bill No. 69, effective date October 2, 1953, Onto Rev. Cope 
§ 5301.33 (amended).] 
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LEGAL ADVERTISING — rates increased for. 
See Rates, this index. 


LEGISLATIVE SERVICE COMMISSION — creation of. 

The Ohio Legislative Service Commission is created and the 
Ohio Program Commission, Bureau of Code Revision, and Legisla- 
tive Research Commission are abolished. [Amended Senate Bill No. 
76, effective date September 16, 1953, Onto Rev. Cope § 103.14 
(amended) and §§ 103.11, 103.12, 103.13, 103.15, 103.16, 103.17, 
103.18, 103.19, 103.20, 103.21, 103.22, and 103.23 (enacted) and §§ 
103.11, 103.12, 103.13, 103.14, 103.15, 103.16, 103.17, 103.21, 
103.22, 103.23, 103.24, 103.25, 105.01, 105.02, and 111.09 (repealed). 
See comment on this act, Part 1, page 393, supra.] 


LicENSE Frees For CIGARETTES 
See Cigarette license, this index. 


Liquor — minors prohibited from purchasing. 

No minor under the age of twenty-one shall purchase intox- 
icating liquor, nor shall a minor under the age of eighteen purchase 
beer. Formerly minors were only prohibited from giving false in- 
formation concerning his age for the purpose of purchasing beer or 
intoxicating liquor. 

A penalty of not less than twenty-five nor more than one 
hundred dollars is provided for violators. [Amended House Bill No. 
411, effective date October 2, 1953, Onto Rev. Cope §§ 4301.63 and 
4301.99 (amended) .] 


Liquor PeRMITs — increases amount of beer D-1 and D-2 holders 
may sell. 

Holders of D-1 and D-2 permits may sell beer in total quanti- 
ties at each sale of not more than two-hundred eighty eight fluid 
ounces and not for consumption on the premesis where sold. Holders 
of a D-2 permit may sell ale, stout, and other malt liquors in total 
quantities at each sale of not more than two hundred eighty-eight 
fluid ounces. Formerly one hundred forty-four ounces was the 
maximum. [Amended House Bill No. 534, effective date October 2, 
1953, Onto Rev. Cove §§ 4303.13 and 4303.14 (amended).] 


Liquor Permits — renewal provisions. 
The holder of a liquor permit who files an application for re- 
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newal of the same class of permit for the same premises shall be 
entitled to the renewal unless the department rejects for good cause 
the application, subject to the right of the applicant to appeal the 
rejection to the Board of Liquor Control. 

The application shall be filed at least 15 days prior to the ex- 
piration of the existing permit and the existing permit shall continue 
in effect until such application is approved or rejected by the de- 
partment. The holder of a permit which has expired through fail- 
ure to be renewed may obtain a renewal of the permit, upon filing 
an application for renewal at any time within 30 days from the date 
of the expired permit and the payment of a penalty of 10% of the 
permit fee. [Amended House Bill No. 733, effective date October 2, 
1953, Onto Rev. Cope § 4303.271, enacted) .} 


Livestock AnD Pouttry — financing the inspection and analysis of. 

“The livestock remedies inspection and laboratory fund” es- 
tablished September 7, 1951, as a temporary fund in which all fines 
and costs collected under Sections 923.21 to 923.34, inclusive, of the 
Revised Code shall be deposited is made a permanent rotary fund. 
[House Bill No. 218, effective date October 2, 1953, On10 Rev. Cope 
§ 923.33 (amended) .] 


LocaL GOVERNMENT Funp — allocation of sales tax receipts. 

The act increases to $20,000,000 the allocation of the sales tax 
receipts to local governments for the fiscal years 1953-1954 and 1954- 
1955. [Amended House Bill No. 312, effective date July 20, 1953, 
Oxnto Gen. Cope §§ 5546-18 and 5546-20 (amended) and Amended 
House Bill No. 313, effective date October 1, 1953, Onto Rev. Cove 
§§ 5739.21, 5739.22, and 5739.23 (amended) .] 


Medical Examination — requirements for admission. 

This act provides that a person holding a diploma approved by 
the State Medical Board which does not confer on him the full 
right to practice all branches of medicine or surgery in a foreign 
country may in the discretion of the Board be admitted to the 
medical examination upon completion of a course of training ap- 
proved by the Board consisting of not less than twelve months of 
residency or internship in a hospital in the United States. [Amended 
House Bill No. 781, effective date October 26, 1953, Onto Rev. Cope 
§ 4731.09 (amended) .] 


MENTAL HycGieNne AND CorRECTION, DEPARTMENT OF — created. 
This act creates a State Department of Mental Hygiene and 
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Correction which assumes all the functions of the present public 
welfare department except the public assistance program and cer- 
tain miscellaneous social services. [Amended Senate Bill No. 155, 
effective date July 1, 1954, Onto Rev. Cope §§ 121.02, 121.03, 123.01, 
141.03, 151.04, 331.02, 331.06, 501.08, 501.09, 903.06, 2947.24, 2947.25, 
2947.27, 2947.28, 2949.25, 2951.05, 2951.06, 2951.08, 2965.01, 2965.04, 
2965.07, 2965.08, 2965.32, 3113.12, 3301.05, 5101.05 5101.06, 5101.07, 
5101.09, 5101.13, 5101.33, 5101.40, 5101.45, 5101.56, 5103.18, 5121.03, to 
5121.10, inclusive, 5121.15, 5121.17, 5123,02, 5123.03, 5123.06, 5123.07, 
5123.09, 5123.11, 5123.12, 5123.13, 5123.23, 5123.27, 5123.28, 5123.29, 
5123.41, 5123.47, 5123.50, 5123.52, 5123.54, to 5123.58, inclusive, 
5123.60, 5123.61, 5125.01, to 5125.05, inclusive, 5125.07, 5125.09, 
5125.10, 5125.15, 5125.22, 5125.23, 5125.25, 5125.26, 5125.30, 5125.32, 
5125.39, 5125.40, 5127.01, 5127.04, 5127.05, 5141.01, 5141.02, 5141.03, 
5141.06, to 5141.11, inclusive, 5141.32, to 5141.40, inclusive, 5143.01, 
5143.02, 5143.06, 5143.08 to 5143.12, inclusive, 5143.14, 5143.22, 
5143.24, 5143.25, 5145.03 to 5145.08, inclusive, 5145.12 to 5145.18, 
inclusive, 5145.22, 5145.28, 5145.29, 5145.30, 5147.01, 5147.03, 5147.05, 
5147.07 to 5147.11, inclusive, 5147.27, 5149.01, 5511.03, and 5905.02 
(amended, §§ 5119.091, 5119.01 to 5119.57, inclusive, and 5119.99 
(enacted). and §§ 5101.01, 5101.04, 5101.10, 5101.11, 5101.14 to 
5101.32, inclusive, 5101.34, 5101.35, 5101.36, 5101.42, 5101.43, 5101.46 
to 5101.55, inclusive, and 5101.99 (repealed) .] 


Minor — purchase of liquor or beer. 
See Liquor, this index. 


Minors — over sixteen may be employed in bowling alleys until 
eleven o’clock P.M. 

This act permits employment of boys over sixteen as pin-set- 
ters in bowling centers until eleven o’clock P. M. [Amended 
House Bill No. 546, effective date October 30, Onto Rev. Cope 
§ 4109.22 (amended).] 


MontcomMery County — powers of domestic relations judges. 

The domestic relations judge of Montgomery county who is 
junior in point of service has charge of the employment and super- 
vision of the personnel of the domestic relations division engaged 
in handling, servicing, or investigating divorce and alimony cases 
including any necessary referees. The senior domestic relations 
judge of Montgomery county is charged with the assignment and 
division of the work of the domestic relations division and the em- 
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ployment and supervision of all other personnel not appointed by 
the junior Judge. [Amended Senate Bill No. 209, effective date 
November 7, 1953, Onto Rev. Cope § 2301.03 (amended).] 


Morton Picture — license fees to be used for educational purposes. 

All moneys received from the motion picture license fees in 
excess of the amount needed to pay operating expenses of the divi- 
sion of film censorship shall be used by the superintendent of pub- 
lic instruction for visual educational purposes. Formerly only fifty 
per cent of the money was so used. [Amended House Bill No. 638, 
effective date October 14, 1953, Onto Rev. Cope § 3305.03 
(amended).] 


Motor Ventcte Sarety Responsisitiry Act— state and federal 
vehicles exempt. 

The requirements as to security and suspension of the finan- 
cial responsibility law do not apply to the owner of a motor vehicle 
where such owner is the United States, this state, any political 
subdivision of this state, any municipal corporation therein, or any 
private volunteer fire company serving a political subdivision of 
this state. However, an accident report must still be forwarded to 
the registrar of motor vehicles. Such accident report required by 
Section 4509.06 of the Revised Code does not apply to any vehicle 
owned and operated by any publicly owned urban transportation 
system. 

Whenever the Registrar of Motor Vehicles receives notice from 
a court of record that a person has been convicted of or pleads 
guilty to any of the crimes listed in Section 4507.16 of the Revised 
Code, the Registrar shall suspend the license of such person. 
[Amended House Bill No. 777, effective date October 15, 1953, Onto 
Revisep Cope § 4509.19, 4509.31, and 4509.71 (amended) .] 


Moror VEHICLES — directional signals required. 

No person shall sell any new motor vehicle nor shall any new 
motor vehicle be registered, and no person shall operate any motor 
vehicle, which is registered in this state and which has been manu- 
factured or assembled on or after January 1, 1954, unless such ve- 
hicle is equipped with electrical or mechanical directional signals. 
Violators shall be fined not less than ten nor more than fifty dol- 
lars. [Amended House Bill No. 686, effective date October 19, 1953, 
Onto Rev. Cope § 4513.261 (enacted) and § 4513.99 (amended) .] 
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Motor VEHICLEs — display of license tags. 

The amendment provides that manufacturers, dealers, and in- 
transit companies shall be issued one license plate only, while other 
motor vehicles will be issued two license plates. [Amended House 
Bill No. 214, effective date October 2, 1953, Onto Rev. Cope § 
4503.19, 4503.21, 4503.27, 4503.31, and 4503.33 (amended).] 


Moror VEHICLES, Historicat — license fees. 
See Historical Motor Vehicles, this index. 


Moror VEHICLES — motorist must be warned of speedtraps. 

The act requires the posting of signs not less than 750 feet nor 
more than 1000 feet in advance of radar or any mechanical or elec- 
trical timing device for the determination of the speed of a motor 
vehicle. If such signs are not posted, the arresting officer is incom- 
petent to testify as a witness in any prosecution of the arrested per- 
son based upon readings obtained from the radar, mechanical, or 
electrical timing device. [Amended Substitute House Bill No. 426, 
effective date October 16, 1953, Onto Rev. Cope § 4511.091 (en- 
acted) .] 

Moror VEHICLES — must be equipped with signal lights, when. 

This act requires turn signal lights or a mechanical signal de- 
vice to be used on all motor vehicles when the distance from the 
center of the top of the steering post to the left outside limit of the 
body, cab, or load exceeds twenty-four inches, or when the dis- 
tance from the center of the top of the steering post to the rear 
limit of the body or load thereof exceeds fourteen feet. [Amended 
Senate Bill No. 288, effective date October 19, 1953, Onto Rev. 
Cope § 4511.39 (amended) .] 


‘ 


Moror VEHICLES — need not stop for school buses on divided high- 
ways. 

Where a highway has been divided into two roadways, a driver 
of a vehicle need not stop when approaching a school bus which has 
stopped on the other roadway of said highway. [Amended Sub- 
stitute Senate Bill No. 15, effective date October 2, 1953, Onto Rev. 
Cope § 4511.75 (amended) .] 


Moror VEHICLES — ownership may be shown by stipulation of the 
parties or by admission in the pleadings. 
No court in any case at law or in equity shall recognize the 
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right, title, claim, or interest of any person in or to any motor ve- 
hicle sold or disposed of, mortgaged or encumbered unless evidence 
by a certificate of title or a manufacturer’s or importer’s certifi- 
cate. This amendment allows the ownership to be shown by stipu- 
lation of the parties or by admission in the pleadings in addition to 
the certificate of title or a manufacturer’s or importer’s certificate. 
[Amended House Bill No. 280, effective date October 2, 1953, Onto 
Rev. Cope § 4505.04 (amended).] 


Moror VEHICLES — penalty for driving while intoxicated. 

Any person who operates a vehicle, streetcar, or trackless trol- 
ley while under the influence of intoxicating liquor, narcotic drugs, 
or opiates shall be fined not more than five hundred dollars and 
imprisoned for not less than three days nor more than six months 
and no court shall suspend the first three days of any such sen- 
tence. [Amended Senate Bill No. 32, effective date October 21, 
1953, Onto Rev. Cope § 4511.19 and 4511.99 (amended) and § 
4507.37 (repealed) .] 


Moror VEHICLES — reallocation of automobile registration revenues 
and the gasoline excise tax receipts. 

The act reallocates 23% of the total taxes collected from the 
registration of motor vehicles which formerly was paid into the 
state treasury to the credit of the state maintenance and repaid 
fund to the various local governments. Municipalities and counties 
each receive an additional 9% and townships 5% of the total taxes 
collected. 

Forty five percent of the states share of the gasoline revenue 
receipts must be used in the counties in proportion to the number 
of motor vehicles registered in each of the counties. This act 
abolishes the limitation. [Amended Substitute House Bill No. 734, 
effective date November 7, 1953, Onro Rev. Cope § 4501.04 and 
5735.27 (amended) .] 


Motor VEHICLES — regulation of trucks, trailers, and other com- 
mercial vehicles. 

The act makes permanent Amended Substitute House Bill No. 
267, effective June 19, 1951, (124 Onto L. 840) which provided for 
greater regulations on trucks and increased the license fees. The 
penalty provision for violation of Section 7250-3 of the General 
Code is increased from twenty-five to fifty dollars. [Amended Sub- 
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stitute House Bill No. 24, effective date June 30, 1953, Onto Gen. 
Cove § 6309-2 and 7256-3 (amended) .] 


Motor VEHICLEs — surrender of revoked or suspended drivers’ li- 
censes to the registrar of motor vehicles. 

After an operator’s or chauffeur’s license has been suspended 
or revoked, the trial court shall cause the offender to deliver to 
the court his license, and the court shall forthwith forward to the 
Registrar the license together with notice of the action of the court. 
Formerly the court retained possession of the license during a per- 
iod of suspension. 

A person whose license is suspended or revoked may not ap- 
ply for a new license during the effective dates of the suspension or 
revocation. [Amended House Bill No. 479, effective date October 
15, 1953, Onto Rev. Cope § 4507.16 and 4507.17 (amended).] 


MunicipaL Corporation — board of park trustees to be appointed 
by the mayor. 

The board of park trustees of a Municipal Corporation shall be 
appointed by the mayor. Formerly the appointment was made by 
the board of trustees of the sinking fund. [Amended House Bill 
No. 171, effective date October 2, 1953, Onto Rev. Cope § 755.21 
(amended) .] 


Municipat Corporations — construction and maintenance of sew- 
age disposal works and treatment plants. 

Any municipal corporation may open, construct, and keep in 
repair, sewage disposal works, sewers, drains, and ditches, and es- 
tablish, repair, and regulate water closets and privies. This act 
adds treatment plants and sewage pumping stations, together with 
necessary and proper facilities and appurtenances to the list. The 
municipal corporation shall have power to levy and collect special 
assessments upon the abutting, adjacent, and contiguous or other 
specially benefited lots or lands. [Amended House Bill No. 110, ef- 
fective date October 2, 1953, Onto Rev. Cope § 701.01, 715.40, 727.01, 
729.31, 729.32, and 729.39 (amended) .] 


Municipat Corporations — limit of net indebtedness increased for 
chartered cities. 

In charter cities where the charter provides for the levying of 
taxes outside the ten mill limitation without a vote of the electors, 
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the net indebtedness created or incurred by such city without a vote 
of the electors shall not exceed two per cent of the total value of all 
property in such city as listed and assessed for taxation. The for- 
mer law provided for a limit of one per cent for all municipal cor- 
porations. [Amended Senate Bill No. 224, effective date October 
21, 1953, Onto Rev. Cope § 133.03 (amended).] 


MunicipaL Court JupGES — increased compensation. 

The legislative authority of a municipal corporation may pre- 
scribe compensation for a municipal judge up to three thousand dol- 
lars in addition to the compensation required by Section 1901.11 of 
the Revised Code. The former law provided for such additional 
compensation not to exceed one thousand dollars. This amendment 
also increases the salary ceiling of municipal court judges from ten 
thousand five hundred dollars to twelve thousand dollars. 
[Amended Senate Bill No. 20, effective date October 2, 1953, Onto 
Rev. Cope § 1901.11 (amended) .] 


MunicipaL Court JupGes — nomination and declaration of candi- 
dacy. 

In a municipality operating under a city charter the declara- 
tion of candidacy for municipal judges shall be filed within the time 
specified for the filing of the declaration of candidacy by the other 
municipal officers provided for by the charter. 

This act specifically makes an exception in the Cincinnati and 
Cleveland municipal courts, wherein the judges shall be nominated 
only by petition and not by a primary election as formerly. 
[Amended Substitute House Bill No. 4, effective date January 29, 
1953, On10 Gen. Cope § 1587 (amended) .] 


Munic1pat Courts — establishment of. 

These acts establish municipal courts in Athens, Circleville, 
Cuyahoga Falls, Delaware, Kenton, Port Clinton, Ravenna, Sid- 
ney, and Tiffin. The jurisdiction of the courts and the procedure 
for the election of the judges is set forth. [Amended Substitute 
House Bill No. 223, effective date July 22, 1953, On10 Gen. Cope §§ 
1581, 1582, 1587, 1588, and 1589 (amended) and Amended Substi- 
tute House Bill No. 96, effective date October 1, 1953, Onto Rev. 
Cope § 1901.01, 1901.02, 1901.03, 1901.07, 1901.08, 1901.09, 1901.31, 
1901.34, and 1901.38 (amended) .]} 


MunicipaL Hospirats — leasing to non-profit corporations. 
The council of a municipal corporation may lease for use as a 
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general hospital, the lands, building, and equipment of any general 
hospital owned by the municipal corporation to a nonsectarian 
Ohio corporation, organized for charitable purposes and not for 
profit. 

The agreement shall provide for a term of not more than ten 
years and shall be subject to renewal. In the event the non-profit 
corporation fails to faithfully and efficiently administer the hos- 
pital as a public general hospital, admitting patients without re- 
gard to race, creed, or color, the control and management shall re- 
vert to and become the property of the municipal corporation to be 
operated as provided by law. [Amended Substitute House Bill No. 
130, effective date October 2, 1953, Onto Rev. Cope § 749.35 (en- 
acted) .] 


Munic1paL UNIVERSITIES — counties by agreement may participate 
in the maintenance and operation. 

The board of county commissioners of any county in which a 
municipal university is situated may enter into an agreement with 
the board of directors of the municipal university for participation 
by the county in the development, maintenance, and operation of 
the municipal university. 

Provision is made for the levying of a tax which may be found 
necessary to meet the obligations assumed by the board of county 
commissioners. The purpose of this act is to afford all residents of 
the county the educational advantages of the municipal university 
at the same rate of tuition, fees, and other charges as are provided 
for residents of the municipal corporation. [Amended Substitute 
House Bill No. 721, effective date October 13, 1953, Onto Rev. Cope 
§§ 3349.23, 3349.24, 3349.25, and 3349.26 (enacted) .] 


MunicipaL UNIVERSITIES — residence requirement of the board of 
directors. 

Before this amendment the members of the board of directors 
of a municipal university were required to be residents of that mu- 
nicipal corporation. Now residence in the county wherein the mu- 
nicipal university is located is sufficient. [Amended House Bill No. 
60, effective date October 2, 1953, Onto Rev. Cope § 3349.01 
(amended) .] 


Municrpat Utimitres—emergency contracts without advertise- 
ment. 
In the event an emergency arises in connection with the opera- 
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tion of any municipally owned electric light, gas, water, or sewage 
treatment and disposal utility, the legislative authority of the mu- 
nicipality may by a two-thirds vote of all the members, authorize 
a contract for work to be done or for the purchase of supplies or 
materials without advertising. [Amended House Bill No. 512, ef- 
fective date October 23, 1953, Onto Rev. Cope § 735.051 (enacted) .] 


Names, Marks, or Devices — may be used to indicate ownership. 

A name, mark, or device may be used by a person to indicate 
ownership of articles or supplies. A copy of such name, article, or 
device may be filed with the Secretary of State, who shall issue a 
certificate to that person acknowledging that such is his official 
name, mark, or device to identify ownership of his articles or sup- 
plies. A penalty is provided for misuse by others of such articles 
bearing the name, mark, or device of the owner. [Amended Sen- 
ate Bill No. 262, effective date October 1, 1954, Onto Rev. Cope § 
1329.99 (amended), §§ 1329.41 to 1329.53, inclusive, (enacted) and 
§§ 1329.04 to 1329.12, inclusive, and 1329.22 to 1329.25, inclusive, 
(repealed) .] 


Narcotics — attorney general to make a study of. 
See Attorney general, this index. 


NaTuRAL Resources — new fund created. 

All money received from the sale of books, bulletins, maps, or 
other publications of the Division of Geological Survey shall be de- 
posited in the state treasury to the credit of the geological survey 
reprint and replacement fund, which fund is created by this Act. 
In addition there shall be an Assistant Director of the Department 
of Natural Resources who shall exercise such powers and perform 
such duties as the Director of Natural Resources orders. [Amended 
Senate Bill No. 316, effective date October 26, 1953, On10 Rev. Cope 
§§ 1505.05 and 1541.22 (amended) and § 1501.051 (enacted) .] 


NEwsREELS — exempt from film censorship. 

Motion picture newsreels are made exempt from film censor- 
ship. [Amended Senate Bill No. 304, effective date October 13, 1953, 
Onto Rev. Cope § 3305.01 (amended) .] 


NomrnaTInc Petitions — date of filing for the office of member of 
a board of education. 
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This act provides that if no nominating petition for the office 
of member of a board of education has been filed by the regular 
time prescribed for filing nominating petitions, or if a candidate 
for such office withdraws or dies, nominating petitions for such of- 
fice may be filed not later than 4 p. m. of the ninetieth day immed- 
iately preceding the general election day. The former law required 
that such petitions be filed not later than 6:30 p. m. of the ninetieth 
day before the first Tuesday after the first Monday in May immed- 
iately preceding the general election, as in the case of other nomi- 
nating petitions. [Amended Senate Bill No. 1, effective date May 
28, 1953, On10 Gen. Cope § 4785-92 (amended) .] 


Onto Nationa, Guarp — length of service requirement for general 
officers. 

General officers of the National Guard must have served at 
least fifteen years in the National Guard or in the armed forces. 
This amendment provides that the length of service requirement 
shall not apply to general officers of the Air National Guard until 
1962. [Amended House Bill No. 199, effective date October 2, 1953, 
Ouro Rev. Cope § 5919.02 (amended) .] 


Onto Navat Mixit1a — preserving authority to organize and ac- 
tivate. 

This act authorizes not more than three battalions or ship com- 
panies as a part of the organized militia of the state. The uniforms 
of the Ohio Naval Militia shall be suitable, but not in violation of 
the laws of the United States or contrary to regulations of the De- 
partment of the Navy. Formerly the uniforms were the same as 
prescribed by the Department of Defense. [Amended House Bill 
No. 166, effective date October 2, 1953, Onto Rev. Cope §§ 5921.01, 
5921.03, 5921.05, 5921.06, 5921.07, 5921.08, and 5921.09 (amended), 
and §§ 5921.10, 5921.11, and 5921.12 (repealed) .] 


Onto TuBERCcULOsIS HosprTraL — care of certain patients. 

The county of residence of a patient in the Ohio tuberculosis 
hospital shall no longer be billed when such patient is found not to 
have tuberculosis. Such a non-tuberculous patient may continue 
to receive hospital care for a reasonable time but shall not receive 
such care for indefinite and prolonged periods of time for the treat- 
ment of chronic or incurable non-tuberculous diseases. [Amended 
Senate Bill No. 41, effective date October 21, 1953, Onto Rev. Cope 
§ 3701.65 (enacted) .] 
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OrGANIzED MiiT1a — correcting inequities in the pay of enlisted 
men when on active duty in the service of the state. 

When called upon by the state in aid of the civil authorities, or 
for service and attendance upon courts-martial, boards, courts of in- 
quiry, commissions, or any other active duty in the service of the 
state, commissioned officers, warrant officers, and enlisted men of 
the organized militia shall receive the same pay and allowances 
for each day’s service as is provided for like grade in the armed 
forces of the United States, together with the necessary transporta- 
tion and subsistence. The act provides that no enlisted man shall 
receive less than six dollars per day as basic pay for each day’s 
service performed. [Amended House Bill No. 137, effective date 
October 2, 1953, Onto Rev. Cope § 5923.12 (amended) and § 5923.11 
(repealed) .] 


Pena INSTITUTIONS — minimum credit for work performed by in- 
mates. 

The managing officer of the various penal institutions of the 
state shall place to the credit of each prisoner with dependents who 
are legal residents of Ohio eight and one-half cents per hour for 
each hour actually employed and prisoners without dependents or 
those prisoners sentenced for non-support shall be credited with 
earnings at the rate of four cents per hour. At least twenty-five 
percent of the credit shall be paid to the prisoner at the time of his 
release from confinement, the remainder may be paid over to his 
family. [Amended Substitute House Bill No. 202, effective date 
October 2, 1953, Ouro Rev. Cope § 5143.11 and 5145.16 (amended).] 


Permits — issuance of duplicate hunting, trapping, and fishing li- 
censes and deer permits. 

Any person who has been issued a hunting, trapping, or fishing 
license or a deer permit and if the license or permit has been lost, 
destroyed, or stolen may be issued a duplicate license or permit 
by the Division of Wildlife upon payment of a fee of twenty-five 
cents and an additional twenty-five cents to the issuing agent. A 
temporary license or permit given by the agent may be used until 
the duplicate license or permit is issued and delivered to him. 
[Amended Substitute House Bill No. 71, effective date October 2, 
1953, Onto Rev. Cope §§ 1533.101 and 1533.321 (enacted) .] 


PLats — procedure in vacation of. 
The act prescribes the procedure to be followed when a politi- 
cal subdivision or an individual wishes to vacate any public way 
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from its original dedication. The plat showing the area to be va- 
cated must be prepared and certified to by a licensed surveyor or 
engineer, and shall form a part of the petition for the vacation pro- 
ceeding. The plats or maps shall be transferred by the county audi- 
tor and recorded in the office of the county recorder in the same 
manner as are plats originally transferred and recorded. [Amended 
House Bill No. 526, effective date October 16, 1953, Ouro Rev. Cope 
§ 711.39 (enacted) .] 


Po.ice — relief and pension funds. 

This act allows the revenue from the three tenths of a mill tax 
and the thirty-five one hundredths of a mill tax provided for in 
Section 741.40 of the Revised Code to be credited to the general 
fund of the municipal corporation if the assets of the police relief 
and pension fund as of December 31 of the next preceding year are 
in excess of an amount equal to the assets of said fund as of De- 
cember 31, 1953, plus an amount equal to four thousand dollars 
multiplied by the number of members of the fund. The former law 
required that all revenues derived from such levies be credited 
only to the police relief and pension fund of the municipal cor- 
poration. 

The act also makes changes in the base periods for the compu- 
tation of police relief and pension funds. [Amended Senate Bill No. 
44, effective date October 2, 1953, Onto Rev. Cope §§ 741.40 and 
741.49 (amended) and §§ 741.481, 741.491, 741.492, and 741.493 (en- 
acted) .] 


PoLICEWOMAN — age restriction removed in transfers. 

Section 143.31 of the Revised Code provides that no person 
shall be eligible to take an examination for and receive an original 
appointment to a police department as a policewoman on and after 
her thirty-first birthday. This act provides that a police matron may 
be transferred to the position of policewoman, regardless of age, and 
the transfer shall in no matter effect the status gained due to length 
of service in the previous position. [Amended House Bill No. 446, 
effective date October 2, 1953, Onto Rev. Cope § 143.31 (amended).] 


Po.iTicaAL SuBDIVISIONS — expenses incident to the issuance of 
bonds and notes. 

The taxing authority of a political subdivision in the issuance 
and sale of bonds, notes, or other evidences of indebtedness may 
provide for the payment of the costs of advertising the notice of 
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sale, printing the bonds and notes, and obtaining legal opinions out 
of the proceeds of the principal received from the sale of the bonds, 
notes, or other evidences of indebtedness. [Amended House Bill 
No. 275, effective date October 2, 1953, Onto Rev. Cope § 133.361 
(enacted) .] 


Poor RE.ieF — legal settlement lost, when. 

After a person has acquired legal settlement for the purposes 
of poor relief, such settlement shall continue until acquired in an- 
other county or until a person has been continuously absent from 
Ohio for a period of one year has acquired a legal residence in 
another state. Formerly a person could be absent from Ohio up to 
four years without losing legal settlement. [Amended Senate Bill 
No. 108, effective date October 16, 1953, Onto Rev. Cope § 5113.05 
(amended) .] 


PracTICcE oF LAw — requirements to practice before state agencies. 

House Bill 316 amends Section 4705.01 of the Revised Code, rel- 
ative to the practice of law, to provide that admission to the bar, 
alone, entitles an attorney to “practice before any court or admin- 
istrative tribunal without further qualification or license.” The 
bill was occasioned by a recent Industrial Commission ruling re- 
quiring the filing of an application together with a statement of 
qualifications, with that body in order to practice before it. Ohio 
thus becomes one of the first jurisdictions to provide explicitly that 
attorneys shall not be required to obtain special admission to prac- 
tice before boards, commissions, and other administrative agencies. 
This requirement has become quite common among Federal agen- 
cies, but has remained unregulated and often unmentioned else- 
where. See 5 U.S.C.A. §§ 261,493,31 U.S.C.A. § 52. Most state stat- 
utes or rules merely indicate that practice is permitted before any 
court in the state. 

It should be noted that this section has no direct antecedent in 
the General Code. The code revisers combined the old sections 
1698 (Who may practice) and 1706 (Who shall not practice) in a 
completely rewritten form to make the new section. [Amended 
House Bill No. 316, effective date October 2, 1953, On10 Rev. Cope 
§ 4705.01 (amended).] 


Probate Cope — omnibus bill. 
This act makes many changes in the probate code relative to 
the administration of decedents’ estates. [Amended Senate Bill No. 
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40, effective date October 16, 1953, Onto Rev. Cope §§ 2105.21, 
2107.39, 2107.41, 2107.43, 2109.13, 2111.23, 2113.23, 2113.50, 2117.23, 
and 2129.10 (amended) and § 2107.181 (enacted). See comment on 
this act, Part 1, Page 368, supra. 


ProsaTe Court — certain records may be destroyed after 32 years. 


This act provides that the vouchers, proof, or other evidence 
filed in support of the expenditures or distribution stated in an ac- 
count, which has been filed in the probate court, may be destroyed 
after a period of thirty-two years, upon order of the court. 
[Amended Senate Bill No. 166, effective date October 2, 1953, Ox10 
Rev. Cope § 2101.14 (amended) and § 2101.141 (enacted) .] 


PROBATE JUDGE — one additional for Cuyahoga county. 

An additional Judge for the Probate Court of Cuyahoga coun- 
ty with the same powers, duties, and jurisdiction as the other pro- 
bate judges of the county is granted by this act. The Judge shall be 
elected at the general election to be held in 1954, and every six 
years thereafter, for a term of six years. [Amended House Bill No. 
205, effective date October 2, 1953, O10 Rev. Cope § 2101.021 (en- 
acted) .] 


ProBATE JuDGEs — salary and qualifications. 


This act provides that judges of the probate court elected or 
re-elected after October 2, 1953 shall receive an annual salary, pay- 
able from the state treasury, of four thousand dollars. They shall 
also receive from the county treasury an annual compensation 
equal to twelve cents per capita for the first twenty-five thousand 
of the population of the county and six cents per capita for the pop- 
ulation of the county in excess of twenty-five thousand. The act 
also provides that in small counties where the probate court is com- 
bined with the court of common pleas, the common pleas judge shall 
receive, in addition to his regular compensation, an annual salary of 
three thousand dollars. The former law provided for two thousand 
dollars. A judge receiving this three thousand dollar additional 
salary is not entitled to the compensation in inheritance tax cases 
as provided in Section 325.05 of the Revised Code. In order to be 
eligible for election as probate judge a person must be admitted to 
practice as an attorney in Ohio for a period of at least six years 
immediately preceding his election. [Amended Senate Bill No. 42, 
effective date October 2, 1953, Onto Rev. Cope §§ 141.04, 141.05, 
141.06, and 2101.02 (amended) .] 
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PROBATION DEPARTMENTS -— several counties may establish. 

This act permits several counties to establish a joint probation 
department. The cost of the single department is to be prorated to 
the respective counties on the basis of population. Under the former 
law each county could establish a probation department within the 
county, but could not join with other counties for such a depart- 
ment as is now provided for. [Amended Senate Bill No. 192, effec- 
tive date October 13, 1953, Onto Rev. Cope § 2301.27 (amended).] 


Process — service on nonresident employers. 

This act provides that any nonresident person, firm, or cor- 
poration. who shall engage in any activity or maintain any estab- 
lishment in this state so as to be an employer shall by so doing ap- 
point the Secretary of State his agent for the service of process in 
any proceeding before the Industrial Commission, or in any civil 
suit resulting therefrom. The proceedings or civil suit must arise 
out of or by reason of an injury or occupational disease occurring 
in this state and involving the employment in this state. Onto Rev. 
Cope 4123.751. 


Sections 4123.752 to 4123.755 provide for details of the service; 
one important detail is that the officer serving the process upon the 
Secretary of State shall also send an attested copy of the process to 
the defendant by registered mail, and that the return receipt shall 
be a part of the return of service of the process. 

Section 4123.756 provides that the death of the employer shall 
not terminate the agency. Service upon the Secretary of State 
shall be valid as to the executor or administrator. 


It is a basic principle of constitutional law that a nonresident 
cannot be subjected to a judgment in personam by any form of 
service other than personal service within the state, unless he ap- 
pears generally in the action. Pennoyer v. Neff, 95 U. S. 714 (1877). 
Certain exceptions, both because of statutes and by development 
of case law, have come to be recognized to this principle. Unless 
the injured employee could fit his case into one of these exceptions, 
he could not, prior to the enactment of the act under consideration, 
bring proceedings or suit against the nonresident employer in this 
state, unless he could obtain personal service upon him here; it 
would be necessary for him to sue in the state of residence of the 
employer, or wherever the employer might be found and personal 
service obtained from him. 

The first exception to the basic principle stated above deals 
with service of process upon a corporation. Since a corporation 
exists only because of state action, no state is compelled to recog- 
nize its existence for intrastate purposes; a state may exclude a 
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foreign corporation from doing intrastate business within its bor- 
borders, or it may set the terms upon which it may be permitted to 
do business within the state. Pembina Mining Co. v Pennsylvania, 
125 U. S. 181 (1887). Ohio law provides that a nonresident cor- 
poration wishing to do business within the state must register, and 
must appoint an agent for the service of process. On1o Rev. Copr 
§ 1703.04. Hence, if the employer corporation had complied with 
the law, an injured workman could easily sue by serving such agent. 
If the employer corporation had not complied with the law, the in- 
jured workman could still sue if an agent of the corporation could 
be found in the state, even though such agent had not been author- 
ized to accept service of process. International Shoe Company v. 
State of Washington, 326 U. S. 310 (1945). If no agent of the cor- 
poration could be found in the state, the law does not appear to be 
too clear; it would seem that service could not be had in Ohio. 
Perkins v. Benquet Consolidated Mining Co., 155 Ohio St. 116, 98 
N. E. 2d 83 (1952); Pennoyer v. Neff, supra. However, certain 
language in the case of International Shoe Company v. State of 
Washington, supra, seems to indicate that service out of the state 
might be valid. The court said that it was only necessary that the 
defendant have certain minimum contacts with the state such that 
the maintenance of the suit does not offend traditional notions of 
fair play and substantial justice. The court then cited Milliken v. 
Meyer, 311 U. S. 457 (1940). In the latter case the defendant, an 
individual, was served out of the state; but he was domiciled in the 
state. In International Shoe Company v. State of Washington the 
defendant corporation was actually served in the state, service be- 
ing upon an agent of the corporation. Hence it is still not clear 
whether service outside the state upon a corporation, or upon an 
individual who had never been domiciled in the state, would be 
valid servce, even under the extremely broad language quoted 
above. 


If the nonresident employer is an individual or a partnership, 
he (or it) cannot be excluded from doing business within the state; 
further, service or process cannot be had upon an agent, unless 
that agent has been authorized to accept service. Flexner v. Farson, 
248 U. S. 289 (1919); In re Gayle, 136 F. 2d 973 (5th Cir. 1943). 
Hence, prior to the act in question, the injured workman wishing to 
sue a nonresident employer absent from the state could not sue in 
Ohio, but must sue where he could find the employer. There is one 
exception to this statement. If the injury arose out of the operation 
of an automobile owned or operated by the employer, the employer 
could be served under an Ohio law which provides that a non- 
resident operator of an automobile appoints the Secretary of State 
his agent for the service of process in any action based upon the 
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operation of the automobile in this state. Onto Rev. Cope § 2703.20. 
This statute is in line with one of the general exceptions to the 
baisc principle stated above, and this exception has been upheld by 
the United States Supreme Court, provided that proper steps are 
taken to notify the absent defendant. Hess v. Pawloski, 274 U. S. 
352 (1927). 

The act under discussion greatly facilitates the service of proc- 
ess upon a nonresident employer. It is not necessary to go to the 
state where the employer could be found; service can be had upon 
the Secretary of State, and the defendant notified by registered 
mail at his last known address. Thus the expense of the action is 
kept down, and the injured employee is able to prosecute his action 
with little difficulty. [Amended House Bill No. 258, effective date 
October 13, 1953, Onto Rev. Cope §§ 4123.751, 4123.752, 4123.753, 
4123.754, 4123.755, and 4123.756 (enacted) .] 


Process — may be served upon Secretary of State in actions against 
unlicensed foreign corporations. 

This act provides that service of process on an unlicensed for- 
eign corporation doing business in Ohio may be made upon the Sec- 
retary of State by leaving with him triplicate copies of such process, 
an affidavit showing the last known address of the corporation, and 
a fee of five dollars. Pursuant to such service, suit may be brought 
in Franklin county or in any county in which such corporation did 
any act or transacted any business. [Amended Senate Bill No. 320, 
effective date October 16, 1953, Onto Rev. Cope § 1703.191 (en- 
acted) .] 


Prisoners — sheriff may provide for rehabilitation of. 

A sheriff, with the approval of the board of county commis- 
sioners, may provide for vocational training and rehabilitation of 
prisoners confined in the county jail. [Amended Senate Bill No. 
275, effective date October 15, 1953, Onto Rev. Cope § 2947.15 
(amended).] 


PrIvILEGED COMMUNICATIONS — waiver by the surviving spouse, 
executor, or administrator. 

If the client or patient be deceased the attorney or physician 
may testify to privileged matters by the express consent of the 
surviving spouse or the executor or administrator of the estate of 
such deceased client or patient. The act supersedes case law to the 
contrary which limited such waiver to workmen’s compensation 
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cases. [Amended House Bill No. 576, effective date October 13, 
1953, Onto Rev. Cope § 2317.02 (amended). See comment on this 
act, Part 1, Page 432, supra.] 


PROFESSIONAL ENGINEERS AND Surverors— powers of the state 
board. 

The act makes several changes in dates to conform to the state’s 
fiscal year and the practical experience required to be licensed for- 
merly had to be of a type satisfactory to the board. The new lan- 
guage eliminates some of the discretion of the board. 

A person of the age of fifty or more and with a record of not 
less than twenty-five years practice of surveying may be licensed as 
a professional surveyor without a written examination, provided he 
has served fifteen years in responsible and outstanding surveying 
work. [Amended House Bill No. 250, effective date October 16, 
1953, Onto Rev. Cope §§ 4733.08, 4733.09, 4733.10, 4733.11, 4733.13, 
4733.14, 4733.15 and, 4733.19 (amended) .] 


Pusiic EMPLOYEES — annual vacation leave and holiday pay. 

Employees working on an hourly basis shall be entitled to 
eight hours pay for certain enumerated holidays and one day va- 
cation leave of eight hours for each one hundred seventy-three and 
one-third hours worked by such employee. Formerly the employee 
was entitled to one day vacation for each one hundred ninety-two 
hours worked. Employees having fifteen or more years of service 
are entitled to three calendar weeks vacation leave with full pay. 
[Amended Substitute House Bill No. 40, effective date October 29, 
1953, Onto Rev. Cope § 121.16 (amended) .] 


Pusiic EMPLOYEES — dismissal of, who advocate overthrow of gov- 
ernment. 

Any public employee or teacher may be removed if such per- 
son advocates or willfully retains membership in an organization 
which advocates overthrow of the government by force, violence, or 
other unlawful means. [Amended Senate Bill No. 38, effective date 
October 29, 1953, Onto Rev. Cope § 143.272 (enacted). See com- 
ment on this act, Part 1, 439, supra.] 


Pusuic EmMpLoYEEs — retirement provisions changed. 
To be eligible for retirement at the age of sixty, the member 
must now have at least five years of total service credit. 
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An employer may terminate the employment of any member 
who has attained the age of seventy. Formerly the employer was 
required to retire any employee who was over seventy years of age. 

After the date of retirement a member may not change his bene- 
ficiary if the member elects to receive his allowance computed as 
Option 1 or Option 2, provided in Section 145.46 of the Revised 
Code. [Amended Substitute House Bill No. 296, effective date June 
30, 1953, Onto Gen. Cone § 486-59 (amended) and Amended Substi- 
tute House Bill No. 324, effective date October 2, 1953, Onto Rev. 
Cope § 145.32 (amended).] 


Pusiic EMPLOYEES RETIREMENT SYSTEM. 

The act makes several changes in the sections pertaining to the 
public employees retirement system by increasing the number of 
persons eligible for membership, exempting certain employees from 
membership, and making a complete revision of the beneficiary 
provisions. [Amended Substitute House Bill No. 551, effective date 
October 26, 1953, Onto Rev. Cope §§ 145.01, 145.03, 145.05, 145.30, 
145.33, 145.35, 145.37, 145.38, 145.43, 145.45, 145.48, and 145.54 
(amended) .] 


Pusiic EMPLOYEES RETIREMENT SysTEM — disability benefits. 


This act provides that the final average salary of a member of 
the public employees retirement system as used in computing dis- 
ability benefits of such member under division (B) of Section 
145.36 of the Revised Code, shall in no case exceed two thousand 
dollars. Previously there was no limit on the final average salary 
for computing disability benefits. [Amended Senate Bill No. 84, 
effective date June 17, 1953, Onto Gen. Cope § 486-32 (amended), 
and Amended Senate Bill No. 85, effective date October 2, 1953, 
Outro Rev. Cope § 145.01 (amended).] 


Pusiic EMPLOYMENT — discrimination against members of the arm- 
ed services prohibited. 

No public employer shall refuse to employ or shall discharge 
any person because of being a member of the Ohio National Guard, 
the Ohio Defense Corps, the Ohio Naval Militia, or the armed serv- 
ices of the United States or prevent him from performing any mili- 
tary service he may be called upon to perform by proper authority. 
Formerly such provision applied only with respect to private em- 
ployment. [Amended House Bill No. 766, effective date October 2, 
1953, Ounto Rev. Cope § 5903.08 (amended) .] 
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Pusiic Lisraries — administration of. 

The prosecuting attorney shall be the legal adviser of all tax 
supported public libraries except those organized as a part of a city 
school district or of a municipal corporation. 

The board of library trustees may procure policies of insurance 
insuring the officers and employees of the library against liability 
on account of damage or injury to persons and property, including 
liability from motor vehicle accidents. 

Through its clerk, the board of trustees of any public library 
of a subdivision whose fiscal officer is a member of the budget 
commission may appeal to the Board of Tax Appeals if dissatisfied 
with any action of the budget commission. [Amended House Bill No. 
251, effective date October 2, 1953, Onto Rev. Cope §§ 309.09, 
3375.42, and 5705.37 (amended) and § 3375.401 (enacted) .] 


Pusuic Utitities Commission — increase levy for support of. 

The assessment against the railroads and public utilities for 
the administration costs of the public utilities commission is in- 
creased to six hundred thousand dollars per year for the 1953 and 
1954 fiscal years. 

The salaries of the members of the public utilities commission 
is increased from nine to ten thousand dollars per year. [Amended 
House Bill No. 595, effective date July 13, 1953, Onto Gen. Cope 
§ 606 (amended) and § 606-1 (repealed) and Amended House Bill 
No. 596, effective date October 13, 1953, Onto Rev. Cope § 4905.10 
(amended) and § 4905.11 (repealed) .] 


Pusiic Utitities CoMMIssion — procedure for rehearing of orders. 

The act provides that after any order has been made by the 
Public Utilities Commission, any party who has entered an appear- 
ance in person or by counsel in the proceeding may apply within 
thirty days after the order for a rehearing in respect to any matter 
determined in the proceeding. If sufficient grounds exist persons 
who did not enter an appearance in the original proceedings may 
apply for a rehearing. 

No cause of action arising out of any order of the Commission 
shall accrue in any court unless an application for a rehearing has 
been made. 

A notice of appeal must be filed within sixty days after the date 
of denial of the application for rehearing or after the rehearing if 
granted. 

No utility or railroad shall be found in violation of any order of 
the Commission until notice of the order has been received by them. 
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[Amended House Bill No. 635, effective date October 2, 1953, Oro 
Rev. Cone §§ 4903.10, 4903.11, and 4903.15 (enacted) and §§ 4903.10, 
4903.11, 4903.15, 4905.08, and 4905.53 (repealed) .] 


Pusiic Utitrry Commission — procedure in eliminating electrical 
facility duplication. 

The act provides for the filing of a complaint with the Public 
Utilities Commission whenever a public utility discovers another 
company is attempting to furnich electric energy to a consumer 
which would result in duplication of facilities. [Amended House 
Bill No. 530, effective date October 16, 1953, Onto Rev. Cope § 
4905.261 (enacted) .] 


Rapio AND TELEVISION STATIONS — liability in slander and libel. 

This act defines the liability of owners, licensees, or operators 
of radio and television stations in libel and slander. [Amended 
Substitute Senate Bill No. 161, effective date October 2, 1953, Oxn1o 
Rev. Cope § 2739.99 (amended) and § 2739.03 (enacted). See com- 
ment on this act, Part 1, page 362, supra.] 


RaILRoaps — certain officers permitted to execute deeds to real 
property. 

Conveyances of land by a railroad company may be signed by 
the president or a vice-president, or any officer authorized by the 
board of directors. Deeds executed prior to the effective date of 
this act by an officer or officers other than the president as required 
under the former law shall nevertheless be valid. [Substitute House 
Bill No. 464, effective date October 2, 1953, Onto Rev. Cope § 
4961.15 (amended) and § 4961.151 (enacted) .] 


Rates — increase for legal advertising. 

This act increases the rates which a newspaper publisher may 
charge for publication of advertisements, notices, and proclamations 
required to be published by a public officer or by a trustee, assignee, 
executor, or administrator, or by or in any court of record. The in- 
crease is from one dollar for each square to one dollar and fifty 
cents for each square for the first insertion, and from fifty cents to 
seventy-five cents per square for each additional insertion. [Amend- 
ed Senate Bill No. 57, effective date October 2, 1953, Onto Rev. 
Cope § 7.10 (amended) .] 


Rea Property Taxes — lien date changed. 
The lien of the state for taxes levied for all purposes on the 
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real and public utility tax list and duplicate for 1954 and each year 
thereafter attaches to all real property subject to such taxes on the 
first day of January annually. The former lien date was the day 
preceding the second Monday in April. [Amended Senate Bill No. 
147, effective date October 13, 1953, Onto Rev. Cope § 5719.01 
(amended) .] 


Recorper, County — fee charged for registered land titles. 
See Registered Land Titles, this index. 


Recorper, County — fees charged for recording certain instruments. 
See Fees, this index. 


Recorper, Country — recording of cancellation, partial release, or 
assignment of. 
See Leases, this index. 


REGISTERED LAND T1TLES — schedule of fees charged. 

The recorder shall receive an additional fee of one dollar for 
each additional distinct body or parcel of land contained in the 
certificate regardless if made in one transfer. [Amended House 
Bill No. 29, effective date October 2, 1953, Onto Rev. Cope § 5310.15 
(amended) .] 


RESTAURANTS — regulation of, transferred to department of health. 


Formerly the state fire marshall regulated and inspected res- 
taurants and hotels. This act transfers to the Department of Health 
the regulation of restaurants and imposes certain duties upon the 
city or general health districts to inspect at least once a year every 
food service operation which comes within the provisions of the 
act. [Amended Substitute House Bill No. 429, effective date October 
29, 1953, Onto Rev. Cope §§ 3731.01, 3731.03, 3731.04, 3731.05, 
3731.07, 3731.08, 3731.09, 3731.10, 3731.11, 3731.13, and 3731.20 
(amended), §§ 3732.01, 3732.02, 3732.03, 3732.04, 3732.05, 3732.06, 
3732.07, 3732.08, and 3732.99 (enacted), and §§ 3731.15 and 3731.19 
(repealed) .] 





RETIREMENT — state teachers and school employees. 
This act is the omnibus bill on the state teachers and school 





EEE 
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employees retirement systems. Numerous changes are made in 
many phases of the retirement law, with particular emphasis on 
increasing the benefits of members and their survivors. [Amended 
House Bill No. 382, effective date October 26, 1953, Onto Rev. Cope 
§§ 3307.29, 3307.33, 3307.38, 3307.40, 3307.43, 3307.44, 3307.49, 3307.51, 
3307.55, 3309.01, 3309.03, 3309.26, 3309.34, 3309.35, 3309.36, 
3309.38, 3309.39, 3309.41, 3309.44, 3309.45, and 3309.51 (amended) ; 
§ 3307.48 (enacted), and § 3307.48 (repealed) .] 


Revisep Cope — corrective omnibus bill. 

This act is an omnibus measure making corrective changes in 
the Revised Code. [Senate Bill No. 361, effective date October 1, 
1953.] 


Revisep Cope — enacted. 

The general statutes of the state have been revised and con- 
solidated into 31 titles. Each title is divided into chapters and sec- 
tions. The Revised Code takes effect October 1, 1953, and thereby 
repeals the Ohio General Code. [Amended House Bill No. 1, effec- 
tive date October 1, 1953, Onto Rev. Cope §§ 1.01 to 9.99 and 101.01 
to 6155.13, inclusive, (enacted). See comment on this act, Part 1, 


page 391, supra.] 


SALARIES — increases for appointive state officials. 

The act increases the annual salaries of the Directors of Fi- 
nance, Public Welfare, Health, and Highways to $12,000. The salaries 
of the Directors of Commerce, Public Works, Agriculture, Industrial 
Relations, Education, Natural Resources, Liquor Control, Highway 
Safety, the Tax Commissioner, and the Administrator of the Bureau 
of Unemployment Compensation are increased to $10,000 per year. 
Salaries of the members of the Board of Tax Appeals are increased 
to $8,400 and those of the Liguor Control Board to $6,000, except for 
the chairman, who receives an additional $500. [Amended House 
Bill No. 94, effective date July 13, 1953, Onto Gen. Cope §§ 154-10, 
154-12, 1178-1, 1346, 1464-8, 2250, and 6064-5 (amended) and 
Amended House Bill No. 190, effective date October 2, 1953, Onto 
Rev. Cope §§ 141.03, 1501.01, 2965.07, 4141.02, 4301.07, 5501.03, and 
5703.09 (amended) .] ’ 


SaLary — increased for civil service commissioners. 
See Civil Service Commissioners, this index. 


Sates Anp Use Tax —four year limitation on refund claims. 
Applications for refund of sales or use tax paid illegally or 
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erroneously must be filed within four years from the date of the il- 
legal or erroneous payment of the tax. [Amended Senate Bill No. 
324, effective date October 16, 1953, Onto Rev. Cope §§ 5739.07 and 
5741.10 (amended).] 


Sates Tax — allocation to local government fund. 
See Local Government Fund, this index. 


SaLes Tax — assessment for, prohibited when exempt under former 
rule of tax commissioner. 

This act bars any assessment against a vendor or consumer for 
sales tax imposed by Sections 5739.02 and 5739.10 of the Revised 
Code, for any period during which a rule or regulation of the tax 
commissioner was in effect under which the collection or payment 
of any such tax was not required. However, it does not bar such 
assessments when there is substantial evidence of amounts of taxes 
collected by a vendor from consumers on retail sales which were 
not remitted to the state. [Amended Senate Bill No. 225, effective 
date November 7, 1953, Onto Rev. Cope § 5739.16 (amended) .] 


Sates Tax — certificate of exemption need not be furnished prior 
to the time the sale is consummated. 

Formerly the consumer must have furnished to the vendor a 
certificate showing that the sale was not subject to the sales tax 
prior to the time the sale was consummated in order to exempt the 
sale. This amendment provides that if the certificate is furnished 
within the period for filing the vendor’s return for the semi-annual 
period in which the sale is consummated no tax shall apply. 
[Amended House Bill’ No. 455, effective date October 13, 1953, 
Outro Rev. Cope § 5739.03 (amended) .] 


Sates Tax — physicians and dentists are consumers not vendors. 
The act clarifies the position of physicians and dentists as con- 
sumers of all tangible personal property purchased by them in con- 
nection with the practice of medicine or dentistry. They are not 
required to collect sales or use tax on property transferred by 
them to patients in connection with the rendition of professional 
services, provided that if the physicians and dentists are engaged 
in selling to consumers tangible personal property such as eye 
glasses, mouth washes, dentifrices, or similar articles, the sales tax 
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shall apply. [Amended House Bill No. 438, effective date October 
13, 1953, Onto Rev. Cope § 5739.01 (amended) .] 


Sanpusky Bay — toll bridge authorized. 

This act grants to the Cedar Point Bridge Company a perpetual 
easement in the land underlying the waters of Sandusky Bay as 
may be necessary to construct and maintain a toll bridge between 
Big Island and Cedar Point. The plans and specifications are sub- 
ject to the approval of the State Highway Director. Tolls may be 
charged subject to regulation and control by the Public Utilities 
Commission. [Amended House Bill No. 698, effective date Sep- 
tember 24, 1953.] 


Sanitary Dumps — creation or maintenance by two or more sub- 
divisions. 

The boards of township trustees of any two or more townships 
or the legislative authorities of any two or more political sub- 
divisions may through joint action unite in the joint purchase, 
rental, maintenance, use, and operation of sanitary dumps. [Amend- 
ed House Bill No. 162, effective date October 14, 1953, Onto Rev. 
Cove § 505.12 (amended) .] 


ScHOLARSHIP — fund established for teacher trainees. 

A fund of $750,000 is established for teacher trainees for the 
purpose of relieving the existing teacher shortage in public schools. 
Scholarships shall have a maximum value of $500 annually and 
shall be allocated among the counties of the state on any basis 
deemed equitable by the Superintendent of Public Instruction. 
[Amended House Bill No. 770, effective date October 30, 1953, 
Ouro Rev. Cope §§ 3315.33, 3315.34, and 3315.35 (enacted) .] 


ScHoot Boarp — control over land extended outside the township. 

The act provides that when school land of a township is situated 
outside of the township, the school board of ownership shall have 
control of such school land and shall assume the powers and duties 
of the township trustees in regard to such school land. [Amended 
House Bill No. 396, effective date October 2, 1953, Onto Rev. Cope 
§ 501.101 (enacted) .] 
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Scnuoot District — checks may be signed by a designated officer if 
clerk is incapacitated. 

This act provides that if the clerk of a district board of edu- 
cation is not available to sign a check for the disbursement of school 
districts funds, the board can appoint an officer of the school dis- 
trict to sign such checks in the capacity of the clerk. Under the 
former law it was impossible for a school district to transact any 
business when its clerk was incapacitated since he was required 
to sign every school check. [Senate Bill No. 351, effective date 
July 20, 1953, Onto Gen. Cope § 4841-2 (amended) and Amended 
Senate Bill No. 350, effective date October 1, 1953, Onto Rev. Cope 
§ 3313.51 (amended) .] 


Scuoo.t District Recorps Commission — established. 

There is created in each school district a school district records 
commission, composed of the president, the clerk of the board of ed- 
ucation, and the superintendent of schools in each district. The com- 
mission may order the destruction, retention, or other disposal of 
any record, document, plat, instrument, or paper that has been 
copied, photostated, or microfilmed pursuant to Section 9.01 of 
the Revised Code, provided that an application for such an order 
is submitted by the person in charge of any office, department, 
school, or agency of the school district. [Amended Senate Bill No. 
95, effective date October 16, 1953, Onto Rev. Cone § 149.41 (en- 
acted) .] 


Scnoot Districts —law repealed permitting annexation of mu- 
nicipal property by petition. 

The act repeals Section 3311.25 of the Revised Code which per- 
mits upon a petition signed by ten percent of the qualified electors 
residing within that portion of a municipal corporation which is 
part of a school district of another municipal corporation proposing 
to transfer such territory to the school district of the municipal 
corporation of residence. [Amended House Bill No. 713, effective 
date October 19, 1953, Onto Rev. Cope § 3311.25 (repealed) .] 


Scnoo.t Districts — reorganization. 

Under the old law when a local or exempted village school 
district contained within its territorial boundaries the major portion 
of the territory lying within the corporate limits of a village ad- 
vanced to a city, such school district automatically became a city 
school district. This act requires a majority vote of the full mem- 
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bership of the board of education declaring that the local or ex- 
empted village school district shall become a city school district. 

City school districts may, by a majority vote of the full mem- 
bership of the board of education, be supervised by the county 
board of education. Upon approval of the county board of education 
such city school district shall become part of the county school 
district and shall be known as a “local school district.” 

No school district shall be created, except by a merger of exist- 
ing school districts, which does not maintain within the district 
a school covering grades from first to twelfth. 

No school district shall be created which does not maintain 
public schools within the district and any such existing school dis- 
trict shall be dissolved and its territory joined with another school 
district or districts. The superintendent of public instruction shall 
not distribute any funds to a school district which does not maintain 
schools. 

The act provides for the selection of a county citizens com- 
mittee which shall submit plans for the reorganization of school 
districts within the county. 

In the issuance and revocation of high school charters the 
superintendent of public instruction and the high school board shall 
be governed by the provisions of the administrative procedure act. 
[Amended Substitute House Bill No. 128, effective date June 1, 
1954, Onto Rev. Cope §§ 3311.07 and 3311.09 (amended) and §§ 
3311.28, 3311.29, 3311.30, 3311.31, 3311.32, 3311.33, 3311.34, 
3311.35, and 3311.36 (enacted) .] 


Scoot Districts — superintendent of public instruction shall 
waive the eight mill requirement for school districts entitled to 
additional aid. 

The superintendent of public instruction shall waive for the 
calendar year 1953 the requirement of eight mills for current school 
operation, if in any school district the tax levy of eight or more mills 
was reduced because of the reappraisal of real property. This pro- 
vision enables the school districts to receive additional aid from 
the state without complying with the condition that a levy of eight 
mills is essential to receive such aid. [Amended House Bill No. 7, 
effective date March 4, 1953.] 


Scuoo. Districts — temporary increase in net indebtedness. 
Section 133.04 of the Revised Code (Uniform Bond Law) pro- 

vides that the net indebtedness of a school district which may be 

imposed by popular vote with the consent of the Department of 
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Taxation shall not exceed 6% of the assessed value of the property 
of the district. This supplemental section provides that on or before 
December 31, 1955, this limitation shall be increased to 8%, provided 
that approval by the Department of Education be obtained before 
submission to the voters of bond issues which would make the 
net indebtedness more than 6%. The Department of Education 
shall determine that the proceeds of the bonds are needed and 
desirable for school buildings or equipment before approval is given. 
[Amended House Bill No. 70, effective date August 28, 1953, Onto 
Rev. Cope § 133.041 (enacted).] 


Scuoot Districts — transfer of local district may be blocked by a 
vote of the electors. 

A county board of education may transfer a part or all of the 
territory comprising a local school district within the county school 
district to an adjoining county school district or to an adjoining city 
or exempted village school district by the adoption of a resolution 
providing for the transfer. However, such a transfer shall not take 
effect if, within thirty days after the filing of the map showing the 
boundaries, a majority of the qualified electors residing in the terri- 
tory transferred voting at the last general election file with with the 
county board of education a written remonstrance against the trans- 
fer. [Amended House Bill No. 760, effective date October 2, 1953, 
Onto Rev. Cope § 3311.23 (amended).] 


ScHoo, Survey ComMMITTEE — established to make a study of the 
school foundation program. 


An Ohio school survey committee is established to conduct a 
comprehensive study of the school foundation program and all 
laws pertaining or relating to public school education in Ohio and 
to make recommendations to meet such needs as the study shows 
to exist. The committee is authorized to conduct public hearings 
and receive testimony. An appropriation of $75,000 is made to make 
the study. [Amended Substitute House Bill No. 771, effective date 
October 21, 1953, Onto Rev. Cope §§ 103.41, 103.42, and 103.43 
(enacted) .] 


SerraL Numsers AnD Branp Names — illegal to remove or alter 
from farm equipment. 


Prohibits the removal or altering of a manufacturer’s brand 
name or serial number from farm equipment for the purpose of 
concealing the identity. In addition the act prohibits persons from 
acquiring for the purpose of sale or resale any such defaced equip- 
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ment. [Amended House Bill No. 457, effective date October 21, 1953, 
Outro Rev. Cove §§ 2907.45 and 2907.46 (enacted) .] 


Service Or Process —may be served upon secretary of state 
against unlicensed foreign corporations which have transacted busi- 
ness in Ohio. 

See Process, this index. 


SESQUICENTENNIAL CELEBRATION — local government authorized to 
expend public moneys. 

County commissioners, township trustees, municipal councils, 
and other municipal legislative bodies are authorized to expend 
public moneys in carrying out sesquicentennial celebrations in their 
communities in 1953. [Amended House Bill No. 9, effective date 
March 24, 1953.] 


SHeriFrF — allowance for feeding prisoners is increased. 

The sheriff shall be allowed by the board of county commis- 
sioners the actual cost of keeping and feeding prisoners or other 
persons confined in the county jail, but at a rate not to exceed 
one dollar and fifty cents per day of three meals each. Formerly 
the maximum was one dollar. In the smaller counties where the 
amount is computed on the basis of each meal served, the maximum 
allowance is increased from thirty-three and one-third cents to 
fifty cents. [Amended House Bill No. 198, effective date October 2, 
1953, Onto Rev. Cope § 311.20 (amended).] 


SLANDER AND LiBEL — liability of radio and television stations de- 
fined. 
See Radio and Television Stations, this index. 


Som Conservation Districts — occupiers of land may vote in elec- 
tions. 

In the creation of a soil conservation district both owners and 
occupiers of lands situated within the boundaries of the district 
or proposed districts shall be eligible to vote in the elections. 
[Amended House Bill No. 354, effective date October 2, 1953, Onto 
Rev. Cope § 1515.02 (amended).] 
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Soupiers’ ReLrer ComMIssiIon — investigators and clerks may be a 
veteran of any war. 

The qualifications of investigators and clerks employed by the 
soldiers’ relief commission are changed in order to include veterans 
of World War II and the Korean conflict. [Amended Substitute 
House Bill No. 33, effective date October 2, 1953, Onto Rev. Cope 
§ 5901.06 (amended).] 


SpecIAL PoLICEMEN — governor may appoint for protection of 
company under certain contracts with United States Atomic Energy 
Commission. 

This act authorizes the governor, upon application of any com- 
pany under contract with the United States Atomic Energy Com- 
mission for the construction or operation of a plant owned by the 
commission, to appoint and commission as many as one hundred 
fifty special policemen for the company. [Amended Senate Bill No. 
309, effective date October 16, 1953, Onto Rev. Cope § 4973.17 
(amended) .] 


STATE — open meetings to be held by all boards and commissions. 

All meetings of any board or commission of any state agency 
except the Pardon and Parole Commission must be open to the 
public. No resolution, rule, regulation, or formal action of any kind 
shall be adopted at any executive session of any board, commission 
or other state agency. [Amended House Bill No. 440, effective date 
January 31, 1954, On1o Rev. Cope § 121.22 (enacted) .] 


State Boarps — licensing of the various professions and occupa- 
tions. 

The act requires confirmation by the senate of appointments 
made by the governor to the various licensing boards. 

The licensing boards are required semi-annually to make a 
report to the legislative service commission of its receipts and dis- 
bursements and of their offical acts, which reports shall be consol- 
idated by the commission for transmission to the general assembly. 

In addition, the act provides that the examination papers of 
each applicant shall be open for inspection by the applicant or his 
attorney for at least ninety days subsequent to the announcement 
of the applicant’s grade. The act further provides for a board of 
review, consisting of the Secretary of State, Auditor of State, and 
Treasurer of State to investigate grievances. The aggrieved party 
may appeal to the common pleas court any action taken by the 
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board. The board of review shall report the results of its investi- 
gations to the general assembly. [Amended Substitute House Bill 
No. 256, effective date October 19, 1953, Onto Rev. Cope §§ 4703.01, 
4709.01, 4713.02, 4717.02, 4717.03, 4723.01, 4733.03, and 4741.02 
(amended) and 4743.01, 4743.02, and 4743.03 (enacted) .] 


StaTe Empioyees — classification and salaries. 

Many positions in the state service are reclassified by this act. 
A five percent cost of living increase and a five percent automatic 
raise is given to state employees. [Amended Substitute House Bill 
No. 484, effective date October 23, 1953, Onto Rev. Cope §§ 143.09, 
143.10, 143.11, and 143.12 (amended) .] 


Strate EmMpioyveEes — ground for dismissal for failure to testify con- 
cerning his being a Communist. 

The act provides for the dismissal of a state employee who 
refuses to testify before a duly authorized tribunal, or in an in- 
vestigation under authority of law, concerning his membership in 
a subversive organization on the ground that his answers might tend 
to incriminate him. [Amended House Bill No. 575, effective date 
October 29, 1953, Onto Rev. Cope § 143.271 (enacted). See com- 
ment on this act, Part 1, Page 439, supra.] 


State Hosprrats — procedure for admitting patients changed. 

The act permits the probate judge to hold mental patients for 
observation and treatment in a receiving hospital for a reasonable 
period of time prior to the hearing provided by Section 5123.23 of 
the Revised Code. In addition several changes in the procedure 
relative to the hearing, rehearing, and discharge of a patient are 
made by the act. [Amended House Bill No. 142, effective date 
October 2, 1953 Onto Rev. Cope §§ 5123.19, 5123.23, 5123.24, 5123.37, 
5123.45, 5123.50, 5123.54, 5123.55, and 5123.57 (amended) and § 
5125.21 (repealed) .] 


State Orrice Housinc Commission — created. 

A state office housing commission consisting of three members 
from each house is established for the purpose of studying the needs 
of the various state departments for office space in Columbus. The 
commission is to report its findings and recommendations to the 
General Assembly on or before January 15, 1955. [Amended Sen- 
ate Bill No. 347, effective date October 30, 1953, Onto Rev. Cope 
§§ 151.21, 151.22, and 151.23 (enacted).] 
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State UNIVERSITIES — authorized to construct and maintain build- 
ings and facilities and issue revenue bonds to pay for the structures. 

The Boards of Trustees of Kent State University, Bowling 
Green State University, Ohio University, Miami University, Central 
State College, and Ohio State University are authorized to con- 
struct, equip, maintain, and operate structures, buildings, or facil- 
ities to be used for athletic purposes, student activity centers, faculty 
centers, dining halls, bookstores, auditoriums, and contract re- 
search facilities. 

In addition to any other means available for paying the cost of 
such buildings, the Board of Trustees are authorized to issue and 
sell bonds, notes, and other evidences of indebtedness the payment 
of the principal and interest of which shall be secured by the reve- 
nues or receipts derived from the operation of the structures. The 
indebtedness incurred shall not be a claim or lien upon any property 
of the state of Ohio or any property of or under the control of the 
Boards of Trustees, except such portion of the revenues derived 
from the operation of the structures. 

The Boards of Trustees shall determine the terms and con- 
ditions of the bonds or notes and such bonds or notes shall be law- 
ful investments for banks, trustees, the retirement systems, and 
others notwithstanding any law to the contrary. [Amended House 
Bill No. 726, effective date October 2, 1953, On10 Rev. Cope § 3345.11 
(enacted) .] 


SuspiIvision PLats — recording of. 

The act changes the existing law by providing that the ap- 
proval of a plat by the county commissioners shall not be deemed 
to be an acceptance of the dedication of any public street, road, or 
highway dedicated on the plat. 

No city, village, county, or regional planning commission shall 
adopt any rules or regulations requiring construction of streets or 
other improvements as a condition precedent to the approval of a 
plat of a subdivision unless the requirements have first been adopted 
by the county commissioners or the legislative authority of the 
city or village after a public hearing. 

When a plat has been recorded properly, the lots shown thereon 
shall be entered upon the tax list for taxation according to their 
lot numbers and subdivision, and conveyances made by lot number 
and subdivision shall be legally sufficient to pass title. [Amended 
Substitute House Bill No. 629, effective date October 19, 1953, 
Onto Rev. Cope §§ 711.04, 711.05, 711.09, 711.10, 711.13, and 711.15 
(amended) and §§ 711.001, 711.091, 711.101, 711.102, 711.103, 
711.104, 711.121, 711.131, and 711.132 (enacted) .] 
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Susversive Activities — prohibited. 

This act prohibits any form of subversive activity and author- 
izes the Attorney General to appoint a special assistant to in- 
vestigate such activity within the state. [Amended Substitute House 
Bill No. 308, effective date November 7, 1953, Onto Rev. Cope 
§§ 2921.21, 2921.22, 2921.23, 2921.24, 2921.25, 2921.26, and 
2921.27 (enacted). See comment on this act, Part 1, Page 439, 
supra. | 


SuBways — county may operate. 

A county may acquire, construct, own, lease, and operate sub- 
ways for transportation systems not owned by the county upon the 
approval of fifty-five per cent of the voters voting on the issue. 
For such purposes the county may issue bonds and such bonds are 
not included in computing the general limit of bonded indebtedness 
otherwise prescribed by law. However, the bonds may not exceed 
one per cent of the total value of all property in the county as 
listed and assessed for taxation. [Amended Senate Bill No. 285, 
effective date June 26, 1953, On1o Gen. Cope § 2433-3 (enacted) 
and §§ 2293-16 and 2293-16a (amended) and Amended House Bill 
No. 403, effective date October 2, 1953, Onto Rev. Cope §§ 133.05 
and 133.06 (amended) and § 307.201 (enacted).] 


Switcu Buiape Knives — carrying and sale prohibited. 

This act makes it a ‘misdemeanor to sell, exhibit for sale, or 
carry any knife fitted with a mechanical device for automatic re- 
lease of the blade, commonly known as a switch blade or automatic 
spring knife. Violators are subject to a fine of from twenty-five to 
two hundred dollars or imprisonment for not less than ten days 
nor more than six months, or both. [Amended Senate Bill No. 62, 
effective date October 2, 1953, Onto Rev. Cope § 2923.021 (en- 
acted) .] 


TAXATION — utility excise tax extended. 
See Utility Excise Tax, this index. 


Tax ComMMISSIONER — notice of death to be reported to. 

This act requires the Director of Health to certify annually to 
the Ohio Tax Commissioner the deaths registered with the depart- 
ment of health from each county. It also provides that liability 
for payment of inheritance taxes imposed by Sections 5731.01 to 
5731.56, inclusive, of the Revised Code shall become void ten years 
after the date of the decedent’s death, or on October 13, 1955, 
whichever is later. If litigation for the determination and collection 











572 OHIO STATE LAW JOURNAL [Vol. 14 


of the tax is pending at the expiration of such period, the liability 
remains in full force until one year after final determination of the 
litigation. [Amended Senate Bill No. 82, effective date October 13, 
1953, Onto Rev. Cope §§ 3705.131 and 5731.171 (enacted) .]} 


Tax Levy — additional, to be submitted to electors. 

During the period June 26, 1953, until June 30, 1955, the taxing 
authority of a political subdivision may declare by resolution that 
it is necessary to levy a tax in excess of the ten mill limitation 
for certain specified purposes. The question shall then be submitted 
to the electors and if fifty-five per cent voting on the question ap- 
prove it, the subdivision may make the levy outside the ten mill 
limitation. After approval of the additional levy by the electors 
but before the first collection, the subdivision may issue anticipatory 
notes, the sale of which shall be governed by the Uniform Bond 
Act. [Amended Senate Bill No. 45, effective date June 26, 1953, 
Onto Rev. Cope § 5705.191 (enacted) .]} 


Taxes — enactment of highway use tax and an increase in gasoline 
tax. 

The act provides for a highway use tax upon each com- 
mercial car with three or more axles, each commercial car used as 
part of a commercial tandem and each commercial tractor used as 
part of a commercial tractor combination or commercial tandem 
at rates ranging from one-half cent to two and one-half cents for 
each mile traveled in Ohio. The owner must obtain a highway use 
permit for the commercial car or commercial tractor before oper- 
ating on the highways. A highway construction and bond retire- 
ment fund and a highway construction council is created. 

In addition a one cent per gallon tax increase on gasoline is lev- 
ied by the act. [Amended Substitute House Bill No. 619, effective 
date July 16, 1953, Onto Rev. Cope §§ 5728.01 to 5728.17, inclusive, 
and 5512.01, 5512.02, 5512.03, and 5512.04 (enacted). See comment 
on this act, Part 1, Page 425, supra.] 


Taxes — levied on horse-racing. 
See Rorse-Racing, this index. 


Taxes — levy in excess of the ten mill limitation. 
The taxing authority of any subdivision may levy a tax in ex- 
cess of the ten mill limitation for the general construction, recon- 
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struction, resurfacing, and repair of roads and bridges in townships 
and to provide and maintain fire apparatus, appliances and build- 
ings or sites therefor, sources of water, or payment of firemen or 
fire fighting companies. [House Bill No. 290, effective date October 
2, 1953, Onto Rev. Cope § 5705.19 (amended) .] 


Taxes — Lien date changed on real property. 
See Real Property Taxes, this index. 


Taxes, SALES AND Use — refund claims must be filed within four 
years. 
See Sales and Use Tax, this index. 


TELEPHONE COMPANIES — must provide adequate service. 

The act empowers the Public Utilities Commission to prescribe 
reasonable telephone service and in the event such service is not 
furnished, the telephone company is prohibited from declaring a 
dividend. A penalty is provided for failure to comply with an or- 
der of the commission. [Amended Substitute House Bill No. 134, 
effective date October 26, 1953, Onto Rev. Cope §§ 4903.09, 4905.07, 
4905.14, 4905.16, 4905.18, 4905.23, 4905.26, 4905.28, 4905.40, 4905.41, 
4905.46, 4909.08, and 4909.10 (amended) and §§ 4905.231, 4905.241, 
4905.242, 4905.243, 4905.244, 4905.381, and 4905.491 (enacted). See 
comment on this act, Part 1, Page 377, supra.] 


TownsuHip Orrices — when deemed vacant. 

Whenever a township officer is absent from the township for 
ninety consecutive days, except in case of sickness or injury, his 
office shall be declared vacant by the board of township trustees. 
Whenever the absence is caused by sickness or injury, the officer 
must file a physician’s certificate within ten days after the expira- 
tion of the ninety consecutive days, otherwise his office shall be 
deemed vacant. [Amended House Bill No. 346, etfective date Oc- 
tober 14, 1953, Onto Rev. Cope § 503.241 (enacted) .] 


Townsuip Roaps — amount without competitive bidding increased. 

If the amount involved is one thousand dollars or less the con- 
tract for the maintenance and repair of township roads may be let 
by the township trustees without competitive bidding. Formerly 
six hundred dollars was the maximum. [Amended House Bill No. 
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309, effective date October 2, 1953, Onto Rev. Cone § 5575.01 
(amended) .] 


TownsuHiPp Roaps — trustees may maintain an action for damage to. 

In case of an injury to an improved public street, road, bridge, 
or culvert of a township, the damages shall be recovered by a civil 
action prosecuted by the board of township trustees. Formerly 
only the state, county, or municipal corporation could maintain such 
an action. [Amended House Bill No. 550, effective date October 
13, 1953, Onto Rev. Cope § 5577.12 (amended).] 


TOWNSHIPS — agreements with municipal corporations for hospitals. 

This act permits a township to levy a tax and pay the proceeds 
to a municipal corporation which maintains a public hospital which 
is free to the inhabitants of the township, or which maintains a 
public hospital which is free to such inhabitants as are unable to 
pay. The former law permitted such payment of township money 
only to a hospital association which maintains such a hospital. It 
also provides that a township may enter into an agreement with a 
municipal corporation for the erection and management of a hos- 
pital for the treatment of the sick and disabled of the township, or 
for an addition to such hospital, or for a permanent interest therein. 
The former law permitted such agreements only with a non-profit 
charitable corporation. [Amended Senate Bill No. 130, effective 
date October 2, 1953, Onto Rev. Cope §§ 513.01, 513.02, 513.04, and 
513.05 (amended) .] 


TownsuHips, Derunct — within a municipal corporation. 

Provision is made for a township which has become defunct or 
shall become defunct, leaving a remnant which is located entirely 
within the boundaries of a municipal corporation, to be considered 
a part of the municipal corporation as though it had been annexed 
thereto. The procedure shall be the same as in the case of the filing 
of annexation transcripts. [Amended House Bill No. 46, effective 
date October 14, 1953, Onto Rev. Cope § 503.131 (enacted) .] 


TowNsHIP TRUSTEES — authorized to build partition fences. 

In townships where the owners of adjoining lands are required 
to maintain partition fences, if either party fails to build such 
fence, the board of township trustees shall contract for the erection 
of the fence by competitive bidding. This amendment authorizes 
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the trustees to procure labor and materials at prevailing rates and 
cause the fence to be constructed in the event no bids are received 
from responsible bidders. [Amended House Bill No. 310, effective 
date October 2, 1953, On10 Rev. Cope §§ 971.07 and 971.08 (amend- 
ed).] 


TOwNSHIP TRUSTEES — need remove snow only from township roads. 

The board of township trustees shall cause all the township 
roads within the township to be kept free from obstruction by snow. 
Before this amendment they were responsible to maintain all the 
highway within the township free from snow. [Amended House 
Bill No. 57, effective date October 2, 1953, Onto Rev. Cope § 5571.08 
(amended) .] 


TrapE Marks — registration and protection of. 

This act provides for the registration and protection of trade 
marks for the state of Ohio. [Amended Substitute Senate Bill No. 
117, effective date October 1, 1954, Onto Rev. Cope §§ 1329.54 to 
1329.68, inclusive, (enacted) and §§ 1329.13 to 1329.21, inclusive and 
1329.28 (repealed). See comment on this act, Part 1, page 381, 


supra. | 


TREE — adoption of an Official tree for the state. 

The tree, Aesculus globra, commonly known as the “Buckeye” 
is adopted as the official tree of the state. [Amended House Bill No. 
65, effective date October 2, 1953, Onto Rev. Cope § 5.05 (enacted) .] 


TUBERCULOSIS — special school for all persons afflicted. 

The board of education of any school district may establish 
special schools for all persons who are afflicted with tuberculosis. 
Formerly only youths of school age were eligible. [Amended 
House Bill No. 658, effective date October 2, 1953, Onto Rev. Cope 
§§ 3313.55 and 3317.03 (amended).] 


Turn SicnaL LicHts — required on certain motor vehicles. 
See Motor Vehicles, this index. 


Un-AMERICAN ACTIVITIES COMMISSION — continuation of. 
This interim commission was established by the 99th General 
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Assembly in 1951 to investigate and prepare legislation relating to 
subversive activities in the state. The act provides for the continua- 
tion of the commission until January 31, 1954, at which time all of 
its records, books, documents, and other property shall be turned 
over to the Attorney General. [Amended House Bill No. 6, effec- 
tive date March 4, 1953, Onto Gen. Cope §§ 76-28 and 76-35 (amend- 
ed) and Amended Senate Bill No. 202, effective date October 2, 
1953, Onto Rev. Cope §§ 103.31 and 103.38 (amended) .] 


UNEMPLOYMENT COMPENSATION — contribution rate reduced. 

This act makes many changes in the law relating to unemploy- 
ment compensation the essence of which is to reduce employer’s 
contribution rates on wages paid after October 1, 1953. The act also 
increases the maximum weekly benefits from twenty-eight dollars 
to thirty dollars and disqualifies a person from receiving any bene- 
fits during a disciplinary layoff. In addition changes are made in 
the handling of claims and appeals. [Amended Senate Bill No. 174, 
effective date October 30, 1953, Onto Rev. Cope §§ 4141.01, 4141.24, 
4141.25, 4141.28, 4141.29, 4141.30, and 4141.31 (amended) .] 


Ursan REDEVELOPMENT — municipal corporations may issue bonds 
for. 
See Bonds, this index. 


Utinity Excise Tax EXTENDED. 

The 65/100 of one per cent excise tax on public utilities is ex- 
tended to include the years 1954 and 1955. [Amended House Bill 
No. 553, effective date July 3, 1953, Onto Rev. Cope §§ 5727.81 and 
5727.82 (amended) .] 


VeErpict — judgment vacated when, contrary to law. 

This act provides that motions for a new trial or motions not- 
withstanding the verdict must be filed within ten days after the 
failure of the jury to reach a verdict and its discharge as evidenced 
by a journal entry filed with the clerk for journalization or within 
ten days after the journal entry of judgment in conformity to the 
verdict has been approved by the court and filed with the clerk. 
[Amended Senate Bill No. 158, effective date October 27, 1953, 
Outro Rev. Cope §§ 2323.15, 2323.18, 2323.19, and 2505.07 (amended), 
§ 2323.181 (enacted), and § 2323.16 (repealed). See comment on 
this act, Part 1, page 353, supra. ] 
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VETERANS — age of majority under the veteran readjustment assist- 
ance act of 1952. 

Any person who is eligible for a loan under the veteran re- 
adjustment assistance act of 1952, as amended, regardless of whether 
he or his spouse is a minor, may execute any instruments, take 
title to real property, borrow money thereon and do all other acts 
necessary to secure to him all rights and benefits under the act. 
The former law accorded such waiver of minority to veterans eligi- 
ble for a loan under the servicemen’s readjustment act of 1944. 
This act extends the provisions of that law to include the veteran 
readjustment assistance act of 1952. [Amended Senate Bill No. 129, 
effective date October 2, 1953, Onto Rev. Cope § 3109.02 (amend- 
ed).] 


VETERANS — G. I. loans extended to Korean. 
See Building and Loan Associations, this index. 


VETERANS Wipows — remarried excluded from relief. 

Formerly the township and ward veterans’ relief committee was 
authorized to receive applications for relief to widows of veterans 
who have remarried, but again have become needy widows. This 
amendment excludes such persons. [Amended House Bill No. 307, 
effective date October 2, 1953, Onto Rev. Cope § 5901.08 (amend- 
ed).] 


VILLAGES — may combine the offices of clerk and treasurer into the 
office of clerk-treasurer. 

The legislative authority of a village may combine the duties of 
the clerk and treasurer into one office, to be known as the clerk- 
treasurer. 

The clerk-treasurer shall perform the duties provided by law 
for the clerk and the treasurer. [Amended House Bill No. 277, ef- 
fective date October 2, 1953, Onto Rev. Cope § 733.261 (enacted) .] 


Vrrat Statistics — filing of final decree of adoption and certificate 
of birth. 

A certified copy of each final decree of adoption shall be sent 
by the court having jurisdiction to the Department of Health. If the 
birth of the adopted child occurred in another state the department 
shall transmit to the state department of health of the state in which 
the birth occurred such adoption decree and a certified copy of 
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original birth certificate. When the adoption of a child whose birth 
occurred in this state is decreed by a court in another state the de- 
partment shall establish in its files a new birth record in the adopted 
name upon receipt of a certified copy of the final decree of adop- 
tion and a certified copy of original birth certificate of such child. 
When a certified copy of an original birth certificate is not available 
for a child whose adoption has been decreed by a court in this state, 
the department may establish in its files a new birth record in the 
adopted name upon receipt of satisfactory evidence supporting facts 
of birth. 

When a legal change of name of a person whose birth occurred 
in this state has been granted by a court, the division of vital sta- 
tistics shall receive and file a certified copy of the court order 
legally changing the name. The court order shall be cross-refer- 
enced with the original certification of birth containing the new 
name. The certification shall disclose information that a legal 
change of name has been granted by a court. [Amended House Bill 
No. 87, effective date October 2, 1953, Onto Rev. Cope § 3705.18 
(amended) and § 3705.181 (enacted).] 


VocaTIONAL REHABILITATION — bureau established in the State 
Board of Vocational Education. 

The act establishes within the State Board of Vocational Edu- 
cation, a Bureau of Vocational Rehabilitation and delegates to it 
certain functions and authority in administering aid to eligible dis- 
abled individuals. [Amended House Bill No. 401, effective date Oc- 
tober 26, 1953, Oxn10 Rev. Cone §§ 3303.21 to 3303.35, inclusive, (en- 
acted) and §§ 3303.07 to 3303.11, inclusive (repealed) .] 


Vortinc — residence of a student. 

The act clarifies the law establishing a student’s permanent 
home as his voting residence. [Amended House Bill No. 582, effec- 
tive date October 13, 1953, Onto Rev. Cope § 3503.05 (amended).] 


WEIGHTs AND MEAsuRES — deputy sealer salary to be fixed by the 
county sealer of weights and measures. 

Formerly the salary of the deputy sealer was fixed by the board 
of county commissioners. This act provides that the salary shall be 
fixed by the county sealer of weights and measures which position 
is assumed by the county auditor by virtue of his office. [Amended 
House Bill No. 725, effective date October 21, 1953, Onto Rev. Cover 
§ 319.59 (amended).] 
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WELFARE DEPARTMENTS — quarterly reports of, to be made to county 
auditor. 

The relief authority of each county shall have a central clear- 
ing office which shall maintain a record showing the names of all 
persons in the county who are receiving public assistance payments 
from the county, city, or state. This central clearing office, upon 
request of any public assistance agency, shall report the name of 
any recipient of public assistance and the agency granting or pay- 
ing the assistance. 

The act also requires each county, city, or state authority re- 
sponsible for the administration of the public assistance programs 
to file a quarterly report with the county auditor listing the names 
of its recipients and the amount paid to each. A public assistance 
examining committee is established in each county to examine these 
reports to determine whether or not any grants or payments of 
public assistance have been fraudulently made or received. The 
report shall be open to examination by any elector of the county 
who first signs his name and gives the reason for such examination. 
[Amended Substitute Senate Bill No. 66, effective date October 
29, 1953, Onto Rev. Cope § 5113.08 (amended) and §§ 329.091 and 
329.99 (enacted) .] 


Witness Fr£Es — increased in civil cases. 

Witnesses in civil proceedings shall be paid three dollars for 
each day’s attendance at a court of record, or before a justice of 
the peace, mayor, or person authorized to take depositions, which 
fee shall be taxed in the bill of costs. A witness may demand and 
receive one dollar from the party at whose interest he is subpoenaed 
before he is required to answer the subpoena. The former law 
provided for a fee of one dollar a day and included no demand op- 
tion. [Amended Senate Bill No. 162, effective date October 2, 1953, 
Ounto Rev. Cope § 2335.06 (amended).] 


WorKMEN’s COMPENSATION — increase to the totally and permanent- 
ly disabled, allocation of administration costs. 

The Industrial Commission may expend an amount not exceed- 
ing twenty-five thousand dollars in any fiscal year for administra- 
tive expenses of the state rehabilitation center. 

The state shall bear one-third of the administration costs of 
the Industrial Commission. Counties and taxing districts as a class, 
private employers who are insured under the private fund as a class, 
and private employers who are self-insurers as a class shall bear 
their fair shares of the administrative costs, not to exceed two- 
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thirds of the total administration cost. 

The act creates a separate fund to be known as the “Disabled 
Workmen’s Relief Fund.” A person receiving workmen’s compensa- 
tion in an amount less than twenty-five dollars a week and being 
permanently and totally disabled may participate in the fund by re- 
ceiving payments of a weekly amount equa! to the difference he- 
tween twenty-five dollars and such lesser sum as he shall he re- 
ceiving under the workmen’s compensation iaws for permanent and 
total disability. 

The Industrial Commission in the investigation and determina- 
tion of the right of persons to participate in the disabled workmen’s 
relief fund shall have all the powers which it possesses under the 
workmen’s compensation act. There shall be no appeal from its 
decisions as in other cases. No attorney, representative, or agent 
of any claimant or participant shall be entitled to charge or receive 
a fee, compensation, or gratuity in any form for representing, as- 
sisting, or pretending to represent or assist any person to become 
a participant in said fund. Whoever violates this provision shall 
be fined not more than five hundred dollars or imprisoned not more 
than ninety days, or both, and the persons who shall have paid a 
fee, compensation, or gratuity may recover by civi! action three 
times the amount thereof, tovether with a reavonable attorney fee 
from the person to whom the sum was paid or given. [Amended 
Substitute House Bill No. 105, effective date October 21, 1953 
Onto Rev. Cope £2 4123.181, 4123.341, 4123.342, 4123.412, 4120.41, 
4123.414, 4123.415, 4125.416, 4123.417, and 4123.418 (enacted) and § 
4123.99 (amended). 


lene. 











